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August 3, 2005

Ms. Deborah Bonofiglio and
Mr. Robert S. Bonofiglio
Co-Executors of the Estate of Robert R. Bonofiglio
4567 80  Streetth

Some City, NJ 07000

Re: Valuation of B&B Iron and Metal Co., L.L.C.

Dear Ms. and Mr. Bonofiglio:

We have performed a valuation engagement, as that term is defined in the Statement on
Standards for Valuation Services (SSVS) of the American Institute of Certified Public
Accountants, of a 1 percent voting member interest in B&B Iron and Metal Co., L.L.C.
owned by Robert R. Bonofiglio, deceased as of December 4, 2004. This valuation was
performed solely to assist in the preparation of the estate tax returns; the resulting estimate
of value should not be used for any other purpose or by any other party for any purpose.
This valuation engagement was conducted in accordance with the SSVS, as well as the
standards promulgated by The Appraisal Foundation, the American Society of Appraisers,
and The Institute of Business Appraisers, Inc. The estimate of value that results from a
valuation engagement is expressed as a conclusion of value.

Based on our analysis, as described in this valuation report, which must be signed in blue
ink by the valuation analyst to be authentic, the estimate of value of a 1 percent voting
member interest in B&B Iron and Metal Co., L.L.C. owned by Robert R. Bonofiglio,
deceased as of December 4, 2004 was 

TWENTY-NINE THOUSAND DOLLARS ($29,000)

This conclusion is subject to the Statement of Assumptions and Limiting Conditions found
in Appendix 2 and to the Valuation Analyst’s Representation found in Appendix 3. We have
no obligation to update this report or our conclusion of value for information that comes to
our attention after the date of this report.

Respectfully submitted,

TRUGMAN VALUATION ASSOCIATES, INC.

Linda B. Trugman
CPA*/ABV, MCBA, ASA, MBA
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INTRODUCTION

Trugman Valuation Associates, Inc. was retained in the matter of Robert B. Jackson and

Milton D. Thompson, Jr., both Individually, and as former Officers and Directors of ABC Jail

Company, Inc., and as former Trustees of the ABC Jail Company, Inc. Employee Stock

Ownership Plan v. Green and Smith, P.S.C. and Steven A. Fisher and John J. Fox and

Sherry P. Crain and Prison Systems, Ltd. and Tennet Axelrod & Bressler, P.S.C. and

Michael Axelrod and Stephen Jones, in the State of Arkansas, Washington Circuit Court,

Division One, Case No. 12-123456 to opine on the allegations of accounting malpractice

against the firm of Tennet Axelrod & Bressler, P.S.C., Michael Axelrod and Stephen Jones

with respect to certain business valuation services that were rendered on behalf of ABC

Jail Company, Inc. (hereafter referred to as ABC) and/or the ABC Jail Company, Inc.

Employee Stock Ownership Plan (hereafter referred to as the ABC ESOP).  

BACKGROUND AND ALLEGATIONS

According to the Second Amended Complaint and Petition for Declaration of Rights (only

selected sections quoted are believed to be relevant to this report):

10. At all times relevant hereto, Tennet Axelrod & Bressler, P.S.C.,

successor-in-interest to Tennet & Axelrod, P.S.C., and all relevant

shareholders, agents, employees and partners thereof (hereinafter

collectively “T&A”), were, and is, an accounting firm with its principal

place of business in Washington County, Jacksonville, Arkansas,

consisting of licensed, practicing accountants, as well as other agents
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INTRODUCTION

DESCRIPTION OF THE ASSIGNMENT

Trugman Valuation Associates, Inc. was retained by Deborah Bonofiglio and Robert S.

Bonofiglio, coexecutors of the Estate of Robert R. Bonofiglio to appraise a 1 percent voting

member interest in B&B Iron and Metal Co., L.L.C., a New Jersey Limited Liability

Company owned by Robert R. Bonofiglio, deceased, as of December 4, 2004, his date of

death.

The purpose of this appraisal is to determine the fair market value of this member interest

to be used in the preparation of the estate tax returns of the decedent.

DEFINITION OF FAIR MARKET VALUE

Section 20.2031 (b) of the Federal Estate Tax Regulations defines fair market value as:

...the price at which the property would change hands between a willing
buyer and a willing seller when the former is not under any compulsion to buy
and the latter is not under any compulsion to sell, both parties having
reasonable knowledge of relevant facts. 

This definition of fair market value is the most widely used in valuation practice.  Also

implied in this definition is that the value is to be stated in cash or cash equivalents and that

the property would have been exposed on the open market for a long enough period of

time to allow market forces to interact to establish the value.
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VALUATION METHODOLOGIES

There are two fundamental bases on which a company may be valued:

1. As a going concern, and

2. As if in liquidation.

The value of a company is deemed to be the higher of the two values determined under a

going concern or a liquidation premise.  This approach is consistent with the appraisal

concept of highest and best use, which requires an appraiser to consider the optimal use

of the assets being appraised under current market conditions.  If a business will command

a higher price as a going concern then it should be valued as such.   Conversely, if a

business will command a higher price if it is liquidated, then it should be valued as if in

orderly liquidation.  

GOING CONCERN VALUATION

Going concern value assumes that the company will continue in business, and looks to the

enterprise's earnings power and cash generation capabilities as indicators of its fair market

value.  There are many acceptable methods used in business valuation today.  The

foundation for business valuation arises from what has been used in valuing real estate for

many years.  The three basic approaches that must be considered by the appraiser are:

1. The Market Approach,

2. The Asset Based Approach, and

3. The Income Approach.

Within each of these approaches there are many acceptable valuation methods available

for use by the appraiser.  Appraisal standards suggest that an appraiser test as many

methods as may be applicable to the facts and circumstances of the property being

-  2  -

and employees, all offering accounting and professional services on

behalf of T&A.

11. At all times relevant hereto, T&A held itself out to the public, and

represented to the Plaintiffs herein, that it was an accounting firm

which possessed special expertise and knowledge concerning correct

and lawful fair market valuations for purposes of the formation and

establishment of ESOPs so that any such valuation would be in

conformance with all Generally Accepted Accounting Practices, and

all applicable laws, including but not limited to, ERISA § 406, 29

U.S.C. § 1106(a).

12. At all times relevant hereto, Stephen Jones (hereinafter “Jones”) was

a licensed, certified public accountant and a partner, shareholder

and/or employee of T&A.

13. At all times relevant hereto, Jones held himself out to the public, and

represented to the Plaintiffs herein, that he was an accountant who

possessed special expertise and knowledge concerning correct and

lawful fair market valuations for purposes of the formation and

establishment of ESOPs so that any such ESOP valuation would be

in conformance with all Generally Accepted Accounting Practices, and

all applicable laws, including but not limited to, ERISA § 406, 29

U.S.C. § 1106(a).

14. At all times relevant hereto, Michael Axelrod (hereinafter “Axelrod”)

was a licensed, certified public accountant and a partner, shareholder

and/or employee of T&A.
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appraised.  It is then up to the appraiser's informed judgment as to how these values will

be reconciled in deriving a final estimate of value.  

THE MARKET APPROACH

The market approach is fundamental to valuation as fair market value is determined by the

market.  Under this approach, the appraiser attempts to find guideline companies traded

on a public stock exchange, in a same or similar industry as the appraisal subject, that

allow a comparison to be made between the pricing multiples that the public company

trades at and the multiple that is deemed appropriate for the appraisal subject.

Another common variation of this approach is to locate entire companies that have been

bought and sold in the marketplace, publicly traded or closely-held, that provides the

appraiser with the ability to determine the multiples that resulted from the transaction.

These multiples can then be applied with or without adjustment to the appraisal subject.

THE ASSET BASED APPROACH

The asset based approach, sometimes referred to as the cost approach, is an asset

oriented approach rather than a market oriented approach.  Each component of a business

is valued separately, and summed up to derive the total value of the enterprise.

The appraiser estimates value, using this approach, by estimating the cost of duplicating

or replacing the individual elements of the business property being appraised, item by item,

asset by asset.  

The tangible assets of the business are valued using this approach, although it cannot be

used alone as many businesses have intangible value as well, to which this approach

cannot easily be applied.

-  3  -

15. At all times relevant hereto, Axelrod held himself out to the public, and

represented to the Plaintiffs herein, that he was an accountant who

possessed special expertise and knowledge concerning correct and

lawful fair market valuations for purposes of the formation and

establishment of ESOPs so that any such ESOP valuation would be

in conformance with all Generally Accepted Accounting Practices, and

all applicable laws, including but not limited to, ERISA § 406, 29

U.S.C. § 1106(a).

17. In November 1993, Fisher and Jones met with Plaintiffs for the

purposes of presenting Plaintiffs with the benefits of forming an ABC

ESOP.

18. On or about December 7, 1993, ABC by and through Plaintiffs, as

officers of ABC, in reliance on the advice and representations of

Green and Smith, Fisher, T&A, and Jones, decided to form an ESOP.

20. The ESOP was formally established on December 23, 1993.

22. Based upon Fisher’s advice, Plaintiffs also retained the services of

T&A and Jones to perform a correct and lawful fair market valuation

of ABC for purposes of the ESOP.

24. Jones gave advice and provided services to Plaintiffs, both in their

capacities as Trustees of the ESOP and officers of ABC.

25. Plaintiffs relied on the advice of Fisher and Jones, and Fisher and

Jones were well aware that they relied on their advice when the

ESOP was formed.  In fact, Fisher and Jones represented to the

Plaintiffs that if Plaintiffs followed their advice and counsel, the ESOP
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Shannon Pratt, Valuing a Business: The Analysis and Appraisal of Closely Held Companies,1

2  edition (Illinois: Dow Jones-Irwin, 1989): 29.nd

THE INCOME APPROACH

The income approach, sometimes referred to as the investment value approach, is an

income oriented approach rather than an asset or market oriented approach.  This

approach assumes that an investor could invest in a property with similar investment

characteristics, although not necessarily the same business.  

The computations, using the income approach generally determine that the value of the

business is equal to the present value of the future benefit stream to the owners.  This is

generally accomplished by either capitalizing a single period income stream or by

discounting a series of income streams based on a multi-period forecast.

Since estimating the future income of a business is at times considered to be speculative,

historic data is generally used as a starting point in several of the acceptable methods

under the premise that history will repeat itself.  The future cannot be ignored, however,

since valuation is a prophecy of the future.

LIQUIDATION VALUATION

Liquidation value assumes that a business has greater value if its individual assets are sold

to the highest bidder and the company ceases to be a going concern.  

Shannon Pratt, a well-known authority in business appraisal states

[l]iquidation value is, in essence, the antithesis of going-concern value.
Liquidation value means the net amount the owner can realize if the business
is terminated and the assets sold off in piecemeal.1

He adds,
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would conform with all applicable laws, including but not limited to

ERISA § 406, 29 U.S.C. § 1106(a).

27. One purpose of the ESOP was to effectuate the purchase of the

outstanding ABC shares of Clifford Morris (hereinafter “Morris”), a co-

founder of ABC, who personally and along with various family

members, at that time, owned approximately 47% (forty-seven

percent) of ABC’s shares.

28. Another purpose of the ESOP was to restructure ABC’s corporate

debt, whereby the ESOP would, for practical purposes, assume said

debt to take advantage of certain tax benefits.

31. Jones and T&A were retained to perform a correct fair market

valuation of ABC so that the ESOP did not unlawfully pay more than

adequate consideration for Morris’ ABC shares or the newly-issued

ABC shares pursuant to ERISA § 406, 29 U.S.C. § 1106(a).

32. Jones and T&A’s final valuation was dated March 15, 1994, and

should have incorporated information available to them as of that

date.

33. Axelrod served as an independent reviewer of the valuation prepared

by Jones.

34. On March 15, 1994, based upon the valuation performed by T&A and

Jones, and reviewed by Axelrod, and arrangements made by Green

and Smith and Crain and Crain, the two SPAs (Stock Purchase

Agreements - added by author for clarification) were closed.  The

Plaintiffs, as Trustees, participated in the closing of the SPAs in
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Ibid.2

Ibid.3

...it is essential to recognize all costs associated with the enterprise's
liquidation.  These costs normally include commissions, the administrative
cost of keeping the company alive until the liquidation is completed, taxes
and legal and accounting costs.  Also, in computing the present value of a
business on a liquidation basis, it is necessary to discount the estimated net
proceeds at a rate reflecting the risk involved, from the time the net proceeds
are expected to be received, back to the valuation date.2

Pratt concludes by stating:

For these reasons, the liquidation value of the business as a whole normally
is less than the sum of the liquidation proceeds of the underlying assets.3

REVENUE RULING 59-60 - VALUATION OF CLOSELY-HELD STOCKS

Among other factors, this appraiser considered all elements listed in Internal Revenue

Service Ruling 59-60 which provides guidelines for the valuation of closely-held stocks.

Revenue Ruling 59-60 states that all relevant factors should be taken into consideration,

including the following:

1. The nature of the business and the history of the enterprise from its
inception.

2. The economic outlook in general and the condition and outlook of the
specific industry in particular.

3. The book value of the stock and financial condition of the business. 

4. The earning capacity of the company.

5. The dividend paying capacity of the company.

6. Whether or not the enterprise has goodwill or other intangible value.

7. Sales of the stock and the size of the block of stock to be valued.
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reliance of the representations of said Defendants that the ESOP

transaction comported with all applicable laws, including but not

limited to, ERISA § 406, 29 U.S.C. § 1106(a). 

39. On September 14, 1998, Thomas Sacks, et al. v. Robert B. Jackson,

et al. United States District Court, W.D.KY, Jacksonville Division, Civil

Action No. 3:WP-591-C, (hereinafter the “Sacks Complaint” or “Sacks

litigation”) was filed, with claims arising, in relevant part, out of

Plaintiffs’ roles as former Trustees of the ESOP.

41. The Sacks Complaint alleged that Plaintiffs violated their fiduciary

duties by agreeing to cause the ESOP to purchase ABC stock from

Morris and his family and ABC at more than the fair market value,

causing financial loss to the ESOP and Plaintiffs in the Sacks litigation

who were beneficiaries of the ESOP.

58. After a bench trial lasting over ten trial days, which spanned the

period of April 16, 2001 to February 26, 2002, on or about July 30,

2002, United States District Court Judge Jennifer Ronstadt issued a

Memorandum, Opinion and Order in the Sacks litigation which held

inter alia, that Plaintiffs had violated their duties as Trustee of the

ESOP.  However, at that time Judge Ronstadt did not decide whether

the ESOP had sustained any monetary loss as a result, and

appointed a Special Master to determine damages, if any.

60. On January 26, 2004, the Special Master in the Sacks litigation issued

an Opinion which estimated that the damages sustained to the ESOP

were approximately 9.9 million dollars, plus interest and attorneys

fees.

- 5 -

Ibid.2

Ibid.3

...it is essential to recognize all costs associated with the enterprise's
liquidation.  These costs normally include commissions, the administrative
cost of keeping the company alive until the liquidation is completed, taxes
and legal and accounting costs.  Also, in computing the present value of a
business on a liquidation basis, it is necessary to discount the estimated net
proceeds at a rate reflecting the risk involved, from the time the net proceeds
are expected to be received, back to the valuation date.2

Pratt concludes by stating:

For these reasons, the liquidation value of the business as a whole normally
is less than the sum of the liquidation proceeds of the underlying assets.3

REVENUE RULING 59-60 - VALUATION OF CLOSELY-HELD STOCKS

Among other factors, this appraiser considered all elements listed in Internal Revenue

Service Ruling 59-60 which provides guidelines for the valuation of closely-held stocks.

Revenue Ruling 59-60 states that all relevant factors should be taken into consideration,

including the following:

1. The nature of the business and the history of the enterprise from its
inception.

2. The economic outlook in general and the condition and outlook of the
specific industry in particular.

3. The book value of the stock and financial condition of the business. 

4. The earning capacity of the company.

5. The dividend paying capacity of the company.

6. Whether or not the enterprise has goodwill or other intangible value.

7. Sales of the stock and the size of the block of stock to be valued.

- 5 -

Ibid.2

Ibid.3

...it is essential to recognize all costs associated with the enterprise's
liquidation.  These costs normally include commissions, the administrative
cost of keeping the company alive until the liquidation is completed, taxes
and legal and accounting costs.  Also, in computing the present value of a
business on a liquidation basis, it is necessary to discount the estimated net
proceeds at a rate reflecting the risk involved, from the time the net proceeds
are expected to be received, back to the valuation date.2

Pratt concludes by stating:

For these reasons, the liquidation value of the business as a whole normally
is less than the sum of the liquidation proceeds of the underlying assets.3

REVENUE RULING 59-60 - VALUATION OF CLOSELY-HELD STOCKS

Among other factors, this appraiser considered all elements listed in Internal Revenue

Service Ruling 59-60 which provides guidelines for the valuation of closely-held stocks.

Revenue Ruling 59-60 states that all relevant factors should be taken into consideration,

including the following:

1. The nature of the business and the history of the enterprise from its
inception.

2. The economic outlook in general and the condition and outlook of the
specific industry in particular.

3. The book value of the stock and financial condition of the business. 

4. The earning capacity of the company.

5. The dividend paying capacity of the company.

6. Whether or not the enterprise has goodwill or other intangible value.

7. Sales of the stock and the size of the block of stock to be valued.



- 6 -

8. The market price of stocks of corporations engaged in the same or
similar line of business having their stocks actively traded in a free
and open market either on an exchange or over the counter.  

Since determining the fair market value of an interest in a limited liability company is the

question at issue, one must understand the circumstances.  There is no set formula to the

approach to be used that will be applicable to the different valuation issues that arise.

Often, an appraiser will find wide differences of opinion as to the fair market value of a

particular business or business interest.  In resolving such differences, one should

recognize that valuation is not an exact science.  Revenue Ruling 59-60 states that "a

sound valuation will be based on all relevant facts, but the elements of common sense,

informed judgment and reasonableness must enter into the process of weighing those facts

and determining their aggregate significance."  

The fair market value of an interest in an unlisted company will vary as general economic

conditions change.  Uncertainty as to the stability or continuity of the future income from

the business decreases its value by increasing the risk of loss in the future.  The valuation

of shares of an interest in a company with uncertain future prospects is a highly speculative

procedure.  The judgment must be related to all of the factors affecting the value.  

There is no single formula acceptable for determining the fair market value of a closely-held

business, and therefore, the appraiser must look to all relevant factors in order to establish

the true business fair market value as of a given date.
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The adjustment had to do with the subtraction of debt from the value to determine the
1

equity value of ABC.

According to the Order of the United States District Court, Western District of Arkansas,

Jacksonville Division, dated December 1, 2004, and signed by the Honorable Jennifer B.

Ronstadt in the matter of Thomas Sacks, et al. v. Robert Jackson et al., Civil Action No.

97-123-C.

On July 29, 2002, this court found the defendants liable for breach of
fiduciary duty in their roles as trustees of an employee stock ownership plan
(“ESOP”) in violation of ERISA § 406,29 U.S.C. § 1106. Sacks v. Jackson.
The court determined that in the case of such a breach, ‘loss will be
measured as the difference between what the ESOP paid for the ABC stock
and its fair market value at the time of transaction, plus interest.’  Id. at 881.
(footnote omitted). 

A Special Master was appointed to review the reports and testimony of several valuation

professionals, Mr. Jones being one of them.  The Court adopted the Special Master’s

findings and commented “Having found the special master’s final report, with its

supplement to be thorough and well reasoned, the court will adopt the special master’s

findings in their entirety.”

The Court’s Order, citing the Special Master’s report was extremely critical of the T&A

report.  Findings were that the conclusions were “not credible” and that “the valuation

methods were applied improperly in his report SMR at 7,19.”  While discussing the

“discounted future earnings” method, The Court noted “The special master found Jones’

testimony that such an adjustment  was unnecessary not credible. SMR at 16.”1

We are not going to reiterate the Court’s or the Special Master’s findings in this report by

analyzing the Order or the Special Master’s report.  However, our independent analysis of

the T&A report indicates that there were substantially more problems than were pointed

out in the earlier litigation.  We will highlight these problems as we proceed in this report.
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THE NATURE OF THE BUSINESS AND THE HISTORY OF
THE ENTERPRISE FROM ITS INCEPTION

B&B Scrap Metal (“Metal”) was established in 1951 by Robert R. Bonofiglio.  When the

company was first in operation, it was a small scrap metal peddling business. The business’

operations consisted of buying, recycling and selling both ferrous and nonferrous metals.

During the early 1960s, the company discontinued its ferrous metal operations and

concentrated on the nonferrous side of the business.  However, in 1979, ferrous metal

activities were reintroduced to the company’s operations, and B&B Scrap Iron (“Iron”) was

created. The original owners of Iron were Robert S. Bonofiglio, the son of Robert R.

Bonofiglio, and Joseph Brown. However, Mr. Brown’s interest in the company was

purchased during the early 1980s. 

During its existence, Metal was owned solely by Robert R. Bonofiglio and was operated as

a sole proprietorship. Subsequent to the buyout of Mr. Brown’s interest, Robert S.

Bonofiglio operated Iron as a sole proprietorship.

On July 1, 1997, the two sole proprietorships were merged and B&B Iron & Metal Co.,

L.L.C., a New Jersey Limited Liability Company was formed (hereafter referred to as “B&B”

or “The Company”).  The merger was based on a business valuation performed of the two

sole proprietorships. Messrs. Robert R. and Robert S. transferred their interests in the sole

proprietorships to B&B for voting and non-voting interests. Subsequently, Robert R.

Bonofiglio gifted all of his non-voting shares in the new entity. Thereafter, the members and

their ownership interests were as follows:
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Clearly, Mr. Jones’ opinions were discarded as lacking credibility, validity and

reasonableness.  In a footnote on page 7 of the Order, The Court stated:

With regard to Jones’ testimony, the court in its liability opinion expressed its
own concerns about the credibility of Jones’ testimony, including his
downplaying of time restraints, his testimony concerning the existence of a
lower draft valuation, the vagueness of his testimony, and his inability to
recall whether evidence of preliminary calculations was contained in the files.
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Voting Non-Voting

Robert R. Bonofiglio 1.00%

Robert S. Bonofiglio 1.00% 49.00%

Deborah A. Bonofiglio - 12.25%

Scott Bonofiglio - 12.25%

Steven Bonofiglio - 12.25%

Dominic Grasso - 12.25%

Totals 2.00% 98.00%

A series of transactions took place between 1998 and 2003, and at Mr. Bonofiglio’s date

of death, the ownership interests in The Company were as follows:

Voting Non-Voting

Robert R. Bonofiglio 1.00% -

Robert S. Bonofiglio 1.00% 32.00%

Deborah A. Bonofiglio - 33.00%

Steven Bonofiglio - 33.00%

Totals 2.00% 98.00%

OPERATING AGREEMENT

Effective July 1, 1997, the members executed an operating agreement (“The Agreement”).

Pertinent sections of The Agreement are summarized on the following pages.

TERM

The term of The Company is perpetual unless it is dissolved in accordance with The

Agreement.
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OPINIONS

In our opinion, T&A, Steven Jones and Michael Axelrod (hereafter collectively referred to

as T&A, Mr. Jones or Mr. Axelrod) have breached their duty to render various services in

a manner that is consistent with the standard of care required of professional accountants

and advisors in the rendering of valuation services to ABC and the ABC ESOP.  

In our opinion, the valuation services performed by T&A for ABC and the ABC ESOP

violated accounting and valuation standards.  In our opinion, Rule 201 of the American

Institute of Certified Public Accountants’ (AICPA) Code of Professional Conduct was

violated as T&A did not comply with the following:

A. Professional Competence. Undertake only those professional
services that the member or the member's firm can reasonably expect
to be completed with professional competence.

B. Due Professional Care. Exercise due professional care in the
performance of professional services.

C. Planning and Supervision. Adequately plan and supervise the
performance of professional services.

D. Sufficient Relevant Data. Obtain sufficient relevant data to afford a
reasonable basis for conclusions or recommendations in relation to
any professional services performed.

In addition, T&A failed to comply with the Uniform Standards of Professional Appraisal

Practice (USPAP), an industry standard that all appraisers are guided to follow in

publications of the AICPA, with respect to the following:
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PERMITTED BUSINESSES

The Company can pursue any lawful businesses allowed by law.

MANAGEMENT

The Company will be managed by Managers who “shall direct, manage and control the

business of The Company to the best of their ability.”  Unless The Agreement calls for the

vote of all voting members, the Managers will

have full and complete authority, power, and direction to manage and control
the business, affairs, and properties of the Company, to make all decisions
regarding those matters and to perform any and all other acts of the
Company, to make all decisions regarding those matters and to perform any
and all other acts or activities customary or incident to the management of
the Company’s business.  At any time when there is more than one Manager,
any one Manager may take any action permitted to be taken by the
Managers, unless the approval of more than one of the Managers is
expressly required pursuant to this Operating Agreement.

Initially, B&B had two managers, Robert R. Bonofiglio and Robert S. Bonofiglio.  Only

voting members can change the number of managers, but there must be at least one.  A

manager must also be a member of The Company, and is required to “manage the

Company as their sole and exclusive function and they may not have any other business

interests or engage in any other business activities in addition to those relating to the

Company.”

RIGHTS AND OBLIGATIONS OF MEMBERS

Under Article VI of The Agreement, members are not personally liable for company debt

beyond their capital contributions and other obligations under The Agreement.
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STANDARD 9

In developing a business or intangible asset appraisal, an appraiser must be
aware of, understand, and correctly employ those recognized methods and
procedures that are necessary to produce a credible appraisal.

Standards Rule 9-1

In developing a business or intangible asset appraisal, an appraiser must:

(a) be aware of, understand, and correctly employ those recognized
methods and procedures that are necessary to produce a credible
appraisal;

(b) not commit a substantial error of omission or commission that
significantly affects an appraisal;

(c) not render appraisal services in a careless or negligent manner, such
as a series of errors that, considered individually, may not significantly
affect the results of an appraisal, but which, when considered in the
aggregate, would be misleading.

Standards Rule 9-2

In developing a business or intangible asset appraisal, an appraiser must
observe the following specific appraisal guidelines:

(a) adequately identify the business enterprise, assets, or equity under
consideration, define the purpose and the intended use of the
appraisal, consider the elements of the appraisal investigation,
consider any special limiting conditions, and identify the effective date
of the appraisal;

(b) define the value being considered.

(i) if the appraisal concerns a business enterprise or equity
interests, consider any buy-sell agreements, investment letter
stock restrictions, restrictive corporate charter or partnership
agreement clauses, and any similar features or factors that
may have an influence on value.

(ii) if the appraisal concerns assets, the appraiser must consider
whether the assets are:
(1) appraised separately; or
(2) appraised as parts of a going concern.
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Each voting member has one vote.

Upon the liquidation and/or transfer of Robert R. Bonofiglio’s Membership
Interest, all of the Members shall become Voting Members and shall vote on
all major issues affecting the Company, with each Voting Member having a
vote proportionate to his Membership Interest, as such Membership Interest
relates to the Membership Interest of all other Voting Members.

The Voting Members shall have the right, by the affirmative vote of the Voting
Members possessing a Supermajority Interest, to approve the sale,
exchange, or other disposition of all, or substantially all, of the Company’s
assets, or of the Company itself, which would occur as part of a single
transaction or plan.

One final obligation of the members is that they have an exclusive duty to The Company.

The Agreement states,

The Members shall be required to attend to the business of the Company as
their sole and exclusive function and they may not have any other business
interests or engage in any other business activities in addition to those
relating to the Company.

CAPITAL CONTRIBUTIONS AND ACCOUNTS

Other than the initial contributions required, no member is required to make additional

capital contributions.  A separate capital account will be maintained for each member.

TRANSFERABILITY AND DEATH

Section 11.01 of The Agreement states,

Except as otherwise specifically provided in this Operating Agreement, a
Member shall not have the right to:
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(iii) if the appraisal concerns equity interests in a business
enterprise, consider the extent to which the interests do or do
not contain elements of ownership control.

Standards Rule 9-3

In developing a business or intangible asset appraisal relating to an equity
interest with the ability to cause liquidation of the enterprise, an appraiser
must investigate the possibility that the business enterprise may have a
higher value in liquidation than for continued operation as a going concern
absent contrary provisions of law of a competent jurisdiction. If liquidation is
the indicated basis of valuation, any real estate or personal property to be
liquidated must be valued under the appropriate standard.

Standards Rule 9-4

In developing a business or intangible asset appraisal, an appraiser must
observe the following specific appraisal guidelines when applicable:

(a) consider all appropriate valuation methods and procedures.

(b) collect and analyze relevant data regarding:
(i) the nature and history of the business;
(ii) financial and economic conditions affecting the business

enterprise, its industry, and the general economy;
(iii) past results, current operations, and future prospects of the

business enterprise;
(iv) past sales of capital stock or other ownership interests in the

business enterprise being appraised;
(v) sales of similar businesses or capital stock of publicly held

similar businesses;
(vi) prices, terms and conditions affecting past sales of similar

business assets;

Standards Rule 9-5

In developing a business or intangible asset appraisal, an appraiser must;

(a) select and employ one or more approaches that apply to the specific
appraisal assignments.

(b) consider and reconcile the indications of value resulting from the
various approaches to arrive at the value conclusion.
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a. Sell, assign, pledge, hypothecate, transfer exchange or otherwise
transfer for consideration (collectively, ‘sell’) all or any part of his
Membership Interest;

b. Gift, bequeath or otherwise transfer for no consideration (whether or
not by operation of law, except in the case of bankruptcy) all or part
of his Membership Interest.

If a member wishes to sell any or all of his/her interest, he or she must offer the interest to

The Company and the remaining members. The Company and/or the remaining members

will then purchase the interest.  “The purchase price shall be determined in accordance with

the valuation annexed as Exhibit ‘B’ hereto as of the last day of the calendar quarter

preceding the selling Member’s notification of his desire to sell his Membership Interest.”

In the event of the death or disability of Robert R. Bonofiglio, his interest transfers to Robert

S. Bonofiglio.  In the event of death or disability of Robert S. Bonofiglio, there is a schedule

of transfers to the other remaining members.

DISSOLUTION AND TERMINATION

Article XII of The Agreement states, “The Company shall only be dissolved upon the

unanimous written agreement of all the Voting Members.  For this purpose, the transferee

of the Membership Interest of a Voting Member upon the death, insanity, retirement,

resignation, expulsion, bankruptcy, or dissolution of a Member or occurrence of any other

event which terminates the continued membership of a Member in the Company (a

‘Withdrawal Event’) shall not be treated as a Voting Member except with the unanimous

consent of all the remaining Voting Members following such Withdrawal Event.”
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STANDARD 10

In reporting the results of a business or intangible asset appraisal an
appraiser must communicate each analysis, opinion, and conclusion in a
manner that is not misleading.

Standards Rule 10-1

Each written or oral business or intangible asset appraisal report must:

(a) clearly and accurately set forth the appraisal in a manner that will not
be misleading.

(b) contain sufficient information to enable the intended user(s) to
understand it.  Any specific limiting conditions concerning information
should be noted.

(c) clearly and accurately disclose any extraordinary assumption that
directly affects the appraisal and indicate its impact on value.

Standards Rule 10-2

Each written business or intangible asset appraisal report must comply with
the following specific reporting guidelines:

(a) identify and describe the business enterprise, assets or equity being
appraised.

(b) state the purpose and intended use of the appraisal.

(c) define the value to be estimated.

(d) set forth the effective date of the appraisal and the date of the report.

(e) describe the extent of the appraisal process employed.

(f) set forth all assumptions and limiting conditions that affect the
analyses, opinions, and conclusions.

(g) set forth the information considered, the appraisal procedures
followed, and the reasoning that supports the analyses, opinions and
conclusions.
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THE COMPANY

The Company performs recycling and services associated with the recycling of metals.  In

addition, it performs grading, shipping and other processes associated with the sale and

distribution of metals, utilizing B&B’s machinery and fleet of trucks, as well as one outside

trucker.  The Company collects both ferrous and nonferrous metals from on- and off-site

locations.  Customers of the business include aluminum smelters, copper refineries, brass

ingot makers, steel mills, foundries, plumbers and electricians.  B&B has maintained long-

term relationships with a number of customers. 

Robert R. Bonofiglio, the decedent, was the Chief Executive Officer, primarily responsible

for sales. Management has indicated that his position will not be filled.

The president of The Company is Robert S. Bonofiglio.  He oversees all of the operations

of B&B and is responsible for sales.  He has a Bachelors degree in management science

and a minor in industrial psychology.  Mr. Bonofiglio has worked for The Company since

high school, approximately 25 years.

Steven Bonofiglio worked for The Company on and off throughout the years, and became

a full-time employee in 1989.  He drives one of The Company’s trucks and runs the yard

when Robert S. Bonofiglio is not available.

Deborah Bonofiglio has been with The Company for 10 years.  She has a Bachelors degree

in marketing and is responsible for all administrative functions.

Dominick Grasso is not a member of The Company, but he is responsible for the

nonferrous metal purchases.  The Company also employs three additional laborers, none

of whom belong to a union.

As previously discussed, B&B purchases metals, recycles them and resells them.  The

ferrous metal is resold to iron mills, while nonferrous metals are sold to brokers who usually

export these metals outside of the United States.
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(h) set forth any additional information that may be appropriate to show
compliance with, or clearly identify and explain permitted departures
from, the requirements of Standard 9.

(I) set forth the rationale for the valuation methods and procedures
considered and employed.

Each of these provisions will be addressed in detail within our report.

But for the negligence of T&A, Mr. Jones and Mr. Axelrod, the plaintiffs have suffered

significant economic damages.  Judge Ronstadt found that the ABC ESOP overpaid

$8,139,116 for the stock, based on a valuation at $26.31 million.  In addition, prejudgment

interest was also added to this amount.

BASIS FOR OUR OPINIONS

In order for Trugman Valuation Associates, Inc. to form our opinions in this matter,

numerous documents were reviewed.  In addition, Gary R. Trugman CPA/ABV, MCBA,

ASA, MVS, principal in charge of this engagement, attended the deposition of Steven

Jones on January 24, 25, 27 and 28, 2005.  The documents reviewed in this matter include

the following:

1. Second Amended Complaint and Petition for Declaration of Rights in the matter of
Robert B. Jackson and Milton D. Thompson, Jr. v. Goldberg and Simpson, P.S.C.
and Steven A. Crain and John J. Fox and Sherry P. Crain and Prison Systems, Ltd.
and  Tennet Axelrod & Bressler, P.S.C. and Michael Axelrod and Stephen Jones
in Washington Circuit Court, Division 1, Jacksonville, Arkansas, Case Number 12-
123456.

2. Valuation report of ABC Jail Company, Inc. as of November 30, 1993 as prepared
by Tennet & Axelrod, P.S.C. (TA 159 - TA 218).
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The Company’s largest customers in the last three years have been as follows:

LARGEST CUSTOMERS

2002 2003 2004 (11 months)

Customer $ % $ % $ %

Customer One  $ 585,388.29 26.94% $ 583,979.89 19.46% $ 858,241.66 21.57%

Customer Two  532,208.48 24.50%   504,578.26 16.81%  539,000.47 13.55%

Customer Three  331,216.83 15.25%   745,696.82 24.84%  396,713.15 9.97%

Customer Four  216,872.84 9.98%   384,402.19 12.81%   1,286,264.02 32.32%

Customer Five  177,966.95 8.19%   426,725.46 14.22%  760,986.40 19.12%

Other  328,947.80 15.14%   356,286.56 11.87%  138,076.60 3.47%

Total $ 2,172,601.19 100.00% $ 3,001,669.18 100.00% $ 3,979,282.30 100.00%

 

The Company has a large dependence on several customers as indicated in the table

above. But due to the high demand for metals in the last few years, this is not as risky a

situation as it appears at first.  At the valuation date, B&B was able to sell all of the metals

it could purchase.  The bigger problem was the ability to find metals to purchase.  The

Company does not have a reliance on any particular vendors.

At the current time, demand for B&B’s products are high, because there is a shortage of

scrap metal available. As long as this shortage continues, B&B’s revenues will continue to

improve.  However, prices are tied to the commodities markets, and demand could

decrease.  This makes the income from this business extremely volatile.

-  13  -

3. Letter of March 15, 1994 from Tennet & Axelrod, P.S.C. to Board of Directors and
Trustees of ABC Jail Company, Inc., updating the valuation of ABC Jail Company,
Inc. to March 15, 1994 (TA 155).

4. Memorandum from Steve Jones dated December 1, 1993 regarding ABC Jail
Company, Inc.’s establishment of an employee stock ownership plan (TA 676 - TA
694).

5. A representation letter dated March 7, 1994 to Tennet & Axelrod, P.S.C. referencing
the valuation of ABC Jail Company, Inc., Inc. (no specific valuation report indicated)
signed by J. Clifford Morris, Milton Thompson and Robert B. Jackson on March 10,
1994.

6. Valuation Report Checklist from the workpapers of Tennet & Axelrod, P.S.C.
relating to the valuation as of November 30, 1993 dated March 7, 1994 (TA 485 -
TA 489).

7. Report of the Special Master in the matter of Thomas Sacks, et al. v. Robert
Jackson, et al. in the United States District Court, Western District of Arkansas at
Jacksonville Division, Civil Action: 6:97:CV-123-C.

8. Amended Special Master report in the matter of Thomas Sacks, et al. v. Robert
Jackson, et al. in the United States District Court, Western District of Arkansas at
Jacksonville Division, Civil Action: 6:97:CV-123-C.

9. Memorandum Opinion and Order in the matter Thomas Sacks, et al. v. Robert
Jackson, et al. in the United States District Court, Western District of Arkansas at
Jacksonville Division, Civil Action: 97-123, signed by the Honorable Jennifer B.
Ronstadt on July 29, 2002.

10. Order in the matter of Thomas Sacks, et al. v. Robert Jackson, et al. in the United
States District Court, Western District of Arkansas at Jacksonville Division, Civil
Action:  97-123, signed by the Honorable Jennifer B. Ronstadt on December 1,
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11. Correspondence dated April 26, 1996 from Stephen D. Jones to Steve Crain (GS
106-0900).

12. Deposition transcript of Stephen D. Jones in the matter of Thomas Sacks, et al. v.
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2000.
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THE ECONOMIC OUTLOOK IN GENERAL AND THE CONDITION AND
OUTLOOK OF THE SPECIFIC INDUSTRY IN PARTICULAR

Generally, business performance varies in relationship to the economy.  Just as a strong

economy can improve overall business performance and value, a declining economy can

have the opposite effect.  Businesses can be affected by global, national and local events.

Changes in regulatory environments, political climate, and market and competitive forces

can also have a significant impact on business.  Since the appraisal process is a “prophecy

of the future,” it is imperative that the appraiser review the economic outlook as it would

impact the appraisal subject.

NATIONAL ECONOMY 

The economic recovery took hold in 2003; the pace of consumer expenditures picked up,

housing activity boomed, business investment turned up in the spring, and there was a

marked increase in capital spending in the last half of the year.  The recovery remained

“jobless,” however, until the fall, when growth in private employment began to resume.4

Output in the first quarter of 2004 continued to expand at the robust pace of 2003 and

employment gains picked up sharply.  In the second quarter of 2003, however, economic

activity slowed to an annual rate of 3.25 percent after posting a 4.5 percent pace in the first

quarter, and over the four quarters of 2003.  Consumption was nearly unchanged on

average between April and June, and job gains in the private sector slowed to about

100,000 per month during the summer, after averaging close to 300,000 per month in the

spring.5
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13. Deposition transcript of Stephen D. Jones in the matter of Thomas Sacks, et al. v.
Robert Jackson, et al. in the United States District Court, Western District of
Arkansas at Jacksonville Division, Civil Action: 3:WS-667-C dated March 23, 2000.

14. Trial transcript, Day II, in the matter of Thomas Sacks and Ferman Houston v.
Robert E. Jackson and Milton Thompson, in the United States District Court,
Western District of Arkansas at Jacksonville Division, Case Number 3:97-CV-1234
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20. Various research materials regarding valuation of stock for an ESOP (some of
which appears to be from Tax Management, Inc.) (TA 708 - TA 715).

21. Hand written notes from Tennet & Axelrod, P.S.C.’s workpapers regarding a
meeting on November 30, 1993 (TA 750 - TA 752).

22. Deposition transcript of the testimony of Stephen Jones in the matter Robert v.
Jackson, et al. v. Green and Smith, P.S.C., et al., Washington Circuit Court, Division
One, Case Number 12-123456 dated January 24, 2005.

23. Deposition transcript of the testimony of Stephen Jones in the matter Robert v.
Jackson, et al. v. Green and Smith, P.S.C., et al., Washington Circuit Court, Division
One, Case Number 12-123456 dated January 25, 2005.
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The steep increases in oil prices, from about $30 per barrel for West Texas intermediate

crude oil in December 2003 to a record level of $55 per barrel in October, has undoubtedly

had an economic impact this year.  Both the real purchasing power of households and

business costs have been negatively affected.  Overall, however, the U.S. economy was

probably less vulnerable to this year’s oil pricing than it was in the 1970s and early 1980s.

Energy costs currently represent a smaller share of household purchases and business

input costs, and higher oil prices reflect, in part, stronger growth in the rest of the world,

which positively affects the economy by higher demand for U.S. products.  6

Real Gross Domestic Product (GDP), the output of goods and services produced by labor

and property located in the United States, rose at an annual rate of 3.9 percent in the third

quarter of 2004, according to preliminary estimates released by the Bureau of Economic

Analysis.  The major contributors to this increase were personal consumption expenditures,

equipment and software, exports, government spending, and residential fixed investment.

Real personal consumption expenditures increased 5.1 percent in the third quarter

compared with an increase of 1.6 percent in the second.7

Available indicators for the fourth quarter appear a little more mixed, but the general

consensus of economic forecasters is that real GDP will expand in this quarter at a pace

similar to that of the third quarter.   Table 1 shows quarterly consensus forecasts for8

various economic indicators:
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24. Deposition transcript of the testimony of Stephen Jones in the matter Robert v.
Jackson, et al. v. Green and Smith, P.S.C., et al., Washington Circuit Court, Division
One, Case Number 12-123456 dated January 27, 2005.

25. Deposition transcript of the testimony of Stephen Jones in the matter Robert v.
Jackson, et al. v. Green and Smith, P.S.C., et al., Washington Circuit Court, Division
One, Case Number 12-123456 dated January 28, 2005.

26. Financial results of Prison Systems, Ltd. for the third quarter 1993 (TA 4 - TA 18).

27. Illegible workpaper indicating market price of Prison Systems, Ltd. from March 2,
1994 (TA 19).

28. Prospectus of Esmor Correctional Services, Inc. (TA 54 - TA 112).

29. Research materials faxed from Smith Barney to Stephen Jones on March 7, 1994
regarding the Esmor initial public offering.

30. Two page summary of financial highlights of Prison Systems, Ltd. for the period
ended December 31, 1993 and 1992 (TA 116 - TA 117).

31. Information about ABC Jail Company, Inc. entitled ABC - A Public/Private
Partnership (TA 118 - TA 153).

32. Correspondence from Stephen D. Jones to Gary Harper at ABC Jail Company, Inc.
dated July 12, 1994 (TA 154).

33. Fax transmittal form with confirmation dated April 22, 1997 (TA 156 - TA 157).

34. Business valuation processing instructions (TA 158).

35. Cover letter dated December 17, 1993 from Milton Thompson to Stephen Jones
transmitting requested information from the company (TA 220).

36. Balance Sheet of ABC Jail Company, Inc. as of October 31, 1993 with building and
land at appraised values (TA 221 - TA 222).

37. Balance Sheet of ABC Jail Company, Inc. as of October 31, 1993 (TA 223 - TA
224).

38. Income Statement of ABC Jail Company, Inc. as of October 31, 1993 (TA 225 - TA
231).

39. Audited financial statements of ABC Jail Company, Inc. for December 31, 1992 and
1991 as audited by We Do Numbers, CPAs (TA 232 - TA 243).
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Consensus Forecasts - USA, November 8, 2004.9

TABLE 1
KEY ECONOMIC INDICATORS

(% Growth Over Previous Quarter, Except Unemployment Rate)

2003 2004 2005

Q3 Q4 Q1 Q2 Q3 Q4 Q1 Q2 Q3 Q4

Real GDP 7.4 4.2 4.5 3.3 3.7 3.4 3.2 3.5 3.5 3.4

Disposable Income 8.2 1.4 2.4 2.4 1.4 3.7 2.7 3.5 3.5 3.4

Personal Consumption 5.0 3.6 4.1 1.6 4.6 2.7 3.0 3.2 3.1 3.2

Business Investment 15.7 11.0 4.2 12.4 11.7 10.2 6.0 8.4 8.0 7.3

Industrial Production 3.8 5.6 6.6 4.9 2.9 4.0 4.3 4.3 4.1 4.0

Consumer Prices 2.3 0.7 3.6 4.7 1.9 2.6 2.4 2.1 2.1 2.3

Producer Prices 2.8 3.7 3.9 6.1 0.6 4.2 1.5 0.6 0.4 0.7

Unemployment Rate, % 6.1 5.9 5.6 5.6 5.4 5.4 5.4 5.3 5.2 5.2

Note: Figures in bold are forecasts.

Source: Consensus Forecasts - USA, November 8, 2004.

The turnaround in consumer  spending for the third quarter was marked: personal

consumption growth surged quarter-over-quarter.  Consequently, this year’s consensus

forecast for consumption was upgraded due to this and other favorable consumer data.

In September, the monthly personal income and consumption report showed growth

compared to a small decline in August, and wages and salaries rose as well, despite

disruptions from southeast hurricanes and storms.  Recent labor news has also been

positive; 337,000 new jobs were added to non-farm payrolls in October, and the August and

September employment figures have been revised upwards.  9

Uncertainty about inflation continues to impact the outlook for both consumer and business

activity.  The rise in crude oil prices, coupled with rising margins for gasoline and higher

prices for natural gas, contributed to a 25 percent annual rate of increase in consumer

energy prices over the first half of the year.  Even though energy prices briefly declined

during the summer, the latest indicators are pointing to significant increases in energy

prices again this quarter.   As a result, headline consumer price inflation as measured by
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40. Audited financial statements of ABC Jail Company, Inc. for December 31, 1991 and
1990 as audited by We Do Numbers, CPAs (TA 244 - TA 253).

41. Audited financial statements of ABC Jail Company, Inc. for December 31, 1990 as
audited by We Do Numbers, CPAs (TA 254 - TA 23).

42. Audited financial statements of ABC Jail Company, Inc. for February 28, 1990 and
1989 as audited by We Do Numbers, CPAs (TA 264 - TA 277).

43. Audited financial statements of ABC Jail Company, Inc. for February 28, 1989 and
1988 as audited by We Do Numbers, CPAs (TA 278 - TA 290).

44. Form 1120S, U.S. Income Tax Return for an S Corporation for ABC Jail Company,
Inc. for 1993 (TA 292 - TA 329).

45. Form 1120S, U.S. Income Tax Return for an S Corporation for ABC Jail Company,
Inc. for 1992 (TA 330 - TA 372).

46. Form 1120S, U.S. Income Tax Return for an S Corporation for ABC Jail Company,
Inc. for 1991 (TA 373 - TA 376) (all attached schedules are not included).

47. Form 1120S, U.S. Income Tax Return for an S Corporation for ABC Jail Company,
Inc. for 1990 (TA 377 - TA 380) (all attached schedules are not included).

48. Form 1120S, U.S. Income Tax Return for an S Corporation for ABC Jail Company,
Inc. for 1989 (TA 381 - TA 386) (all attached schedules are not included).

49. Miscellaneous Schedules K-1, Form 1120S for 1992 (TA 387 - TA 392).

50. Hand written notes from the Tennet & Axelrod, P.S.C. workpapers (TA 394 - TA
395).

51. Stock Purchase Agreement by and between ABC Jail Company, Inc. Employee
Stock Ownership Plan and Trust and ABC Jail Company, Inc. as of December 1993
(no date) (TA 396 - TA 422).

52. Hand written notes from the Tennet & Axelrod, P.S.C. file relating to consulting and
non compete agreement of Cliff Morris (TA 424).

53. Consulting and Non-Competition Agreement by and between ABC Jail Company,
Inc. and J. Clifford Morris dated January 1, 1994 (TA 425 - TA 429).

54. Employment Agreement by and between ABC Jail Company, Inc. and Milton
Thompson as of January 1, 1994 (TA 431 - TA 436).
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The Conference Board, “Consumer Confidence Index Declines in November,” November 30,13

2004.

the personal consumption expenditures price index, rose at an annual rate of 2.5 percent

over the first three quarters of this year, up from 1.75 percent in each of the past three

years.10

As expected, the Fed raised interest rates for the fourth time on November 10 .  Now thatth

the economic expansion seems to have taken hold, their goal is to transition to a policy

stance more appropriate for sustained economic activity by maximizing economic growth

while maintaining price stability.  Keeping inflation low and stable is an important contributor

to this.   11

Looking ahead, the Fed’s outlook is favorable: monetary policy remains accommodative,

financial conditions in general look to be supportive of continued solid economic expansion,

and, robust growth in underlying productivity should continue to support income growth and

economic activity.  Nevertheless, an obvious source of risk for the expansion continues to

be the behavior of energy prices.  And this outlook remains uncertain.  Growing concerns

about the long-term supply coupled with increased demand from China, India, and other

emerging-market economies have fueled an increase in future prices of oil.  Both the global

demand for oil and the availability of new supplies are difficult to predict.12

These factors have affected consumers’ outlooks as indicated by the Consumer

Confidence Index. This Index posted another loss in November following an October

decline.  Consumers’ short-term outlook continues to lose ground; those anticipating

conditions to worsen in the next six months increased from 10.5 percent to 11.9 percent,

while those expecting business conditions to improve decreased from 20.7 percent to 19.3

percent.  The employment outlook was also more cautious; consumers expecting fewer

jobs to become available in the next six months rose to 19.7 percent from 18.3 percent,

while those anticipating more jobs to become available remained the same.13
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55. Employment Agreement by and between ABC Jail Company, Inc. and J. Clifford
Morris as of January 1, 1994 (TA 437 - TA 442).

56. Employment Agreement by and between ABC Jail Company, Inc. and Robert
Jackson as of January 1, 1994 (TA 443 - TA 448).

57. Various hand written workpapers from Tennet & Axelrod, P.S.C.’s files (TA 449 - TA
454).

58. Correspondence dated March 11, 1994 between the Bank of Jacksonville and The
ABC Jail Company, Inc. and the ABC ESOP (TA 468 - TA 478).

59. Transmittal letter with correspondence dated March 8, 1994 from Stephen Jones
to James C. Ferran at the Bank of Jacksonville, providing an opinion of the value
of the ABC Jail Company, Inc. stock to be acquired by the ESOP.

60. Fax transmittal sheet and account workpapers under cover dated March 14, 1994
to Stephen Jones from Charles T. Mitchell Company (TA 481 - TA 484).

61. An engagement letter between Tennet & Axelrod, P.S.C. and the ABC Jail
Company, Inc. dated December 6, 1993 regarding the valuation of the common
equity in ABC as of November 30, 1993 (TA 503 - TA 504).

62. ABC Jail Company, Inc. ESOP summary (TA 508 - TA 510).

63. Research material from CCH - Standard Federal Tax Reporter regarding interest
on certain loans used to acquire employees’ securities (TA 522 - TA 535).

64. Miscellaneous workpapers from Tennet & Axelrod, P.S.C.’s files (TA 536 - TA 538).

65. Cover letter dated March 7, 1994 from Paul E. Donough to James C. Ferran at the
Bank of Jacksonville regarding real estate appraisals (TA 539).

66. Correspondence dated March 4, 1994 from Charles A. Brown, Jr. to James C.
Ferran, Jr. at the Bank of Jacksonville regarding real estate appraisals (TA 540 - TA
552).

67. Miscellaneous workpapers from Tennet & Axelrod, P.S.C.’s files (TA 553 - TA 554).

68. A summary of ABC facility operations (TA 555 - TA 556).

69. Correspondence dated January 7, 1994 from Steven A. Crain to Stephen Jones
regarding a preliminary offer to purchase the business of ABC Jail Company, Inc.
(TA 557).
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REGIONAL ECONOMY 

The appraisal subject’s business is located in Some County, New Jersey.  Some County

is one of the 21 counties in New Jersey and its 2002 population of 666,111.  In 2002, per

capita personal income was $35,123; this represented 89 percent of the state average of

$39,461, and 114 percent of the national average of $30,906.   14

Although for the most part the regional short-term outlook mirrors that of the nation and

state, the national slowdown in employment growth in the first half of 2004 did not have the

same impact in New Jersey.  Job gains were not curtailed; in fact, New Jersey  experienced

record employment levels in 2004 in all three regions: Northern, Southern, and Atlantic

Coastal.  In addition, the state’s jobless rate stayed below the national rate for the 18th

consecutive month as of October 2004.  In 2005, job growth in the Northern Region is

expected to continue at a moderate pace.  The downward trend in manufacturing jobs,

however, is expected to continue as fierce competition and improved technology force

many companies to lower operating costs through staff reductions and relocations.  15

Some County is part of the Northern New Jersey region.  In 2004, non-farm employment

for the 11-county region turned around and posted an increase after three years of losses.

An improved economy and growing population resulted in significant gains in the areas of

government, professional and business services, education, health and social services.

Losses, however, were recorded in manufacturing, trade, transportation and utilities, and

information.   Manufacturing employment fell 6.1 percent in 2004, much higher than the16

statewide loss of 1.8 percent.  Even though the county’s unemployment rate improved over

the same period a year ago, it was still  higher than both the statewide and national rates.

Overall, the outlook for 2005 is favorable if Some County’s economy continues on the same

path as the last nine months.17
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70. Proposal to recapitalize ABC Jail Company, Inc. (TA 558).

71. Workpapers regarding ABC revenue/cost from the periods 1991 through 1996, both
actual and projected (TA 559 - TA 572).

72. Correspondence dated December 10, 1993 from Stephen Jones to Milton Roberts
relating to additional items needed to complete the valuation (TA 573 - TA 574).

73. Schedule of officers’ compensation from 1989 through 1992 (TA 575).

74. Article entitled “Are ‘Doing Well’ and ‘Doing Good’ Contradictory Goals of
Privatization?” (TA 576 - TA 586).

75. Depreciation report for ABC Jail Company, Inc. (TA 587 - TA 595).

76. A partial contract relating to facilities in Arkansas (TA 596 - TA 634).

77. A memorandum of understanding with the Department of Correction from the State
of Florida dated November 9, 1993 (TA 635 - TA 637).

78. A copy of Florida Legislation (TA 638 - TA 640).

79. Correspondence from Robert Studebaker of Mahoney & Company, P.C. to Stephen
Jones regarding the ESOP valuation of privately operated prisons (TA 641 - TA
645).

80. Hand written notes from the workpapers of Tennet & Axelrod, P.S.C. (TA 646 - TA
651).

81. A blank valuation information request form (TA 652 - TA 657).

82. Life insurance cost summary for ESOP plan (TA 658 - TA 660).

83. Newspaper articles regarding prisons (TA 661 - TA 672).

84. Agenda for November 30, 1993 ESOP meeting (TA 675).

85. Workpaper contents from Tennet & Axelrod, P.S.C. files dated June 30, 1994 (TA
753 - TA 862).

86. Valuation workpapers from Tennet & Axelrod, P.S.C. files dated December 31,
1994 (TA 863 - TA 1016).

87. Valuation report of ABC as of December 31, 1994 (TA 865 - TA 920).
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REGIONAL ECONOMY 

The appraisal subject’s business is located in Some County, New Jersey.  Some County

is one of the 21 counties in New Jersey and its 2002 population of 666,111.  In 2002, per

capita personal income was $35,123; this represented 89 percent of the state average of

$39,461, and 114 percent of the national average of $30,906.   14

Although for the most part the regional short-term outlook mirrors that of the nation and

state, the national slowdown in employment growth in the first half of 2004 did not have the

same impact in New Jersey.  Job gains were not curtailed; in fact, New Jersey  experienced

record employment levels in 2004 in all three regions: Northern, Southern, and Atlantic

Coastal.  In addition, the state’s jobless rate stayed below the national rate for the 18th

consecutive month as of October 2004.  In 2005, job growth in the Northern Region is

expected to continue at a moderate pace.  The downward trend in manufacturing jobs,

however, is expected to continue as fierce competition and improved technology force

many companies to lower operating costs through staff reductions and relocations.  15

Some County is part of the Northern New Jersey region.  In 2004, non-farm employment

for the 11-county region turned around and posted an increase after three years of losses.

An improved economy and growing population resulted in significant gains in the areas of

government, professional and business services, education, health and social services.

Losses, however, were recorded in manufacturing, trade, transportation and utilities, and

information.   Manufacturing employment fell 6.1 percent in 2004, much higher than the16

statewide loss of 1.8 percent.  Even though the county’s unemployment rate improved over

the same period a year ago, it was still  higher than both the statewide and national rates.

Overall, the outlook for 2005 is favorable if Some County’s economy continues on the same

path as the last nine months.17
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INDUSTRY

The business of the appraisal subject is scrap metal recycling, involving both ferrous and

nonferrous metals.  Ferrous metals include iron and steel, which can be processed and

remelted repeatedly for the manufacture of an almost unlimited number of new objects.

Nonferrous metals are those that contain little or no iron.  They include aluminum, copper,

lead, zinc, precious metals, magnesium, special metals such as titanium, and metal alloys,

such as brass and bronze.

FERROUS SCRAP

Ferrous scrap is of three types: (1) obsolete or old scrap - coming from old automobiles;

household appliances; farm, office, and industrial equipment; ships and railroad cars; and

buildings and bridges; (2) industrial scrap or new (prompt) scrap - generated in

manufacturers’ plants and including such items as leftover stampings from drilling a hole

for an automobile or making an appliance part; and (3) home scrap - resulting from the

manufacture of new steel products by steel mills and foundries.  Home scrap rarely leaves

the plant and is returned to the furnace on site and melted again.18

The ferrous scrap industry is composed of three levels of expertise.  Processors buy the

scrap from a variety of sources and process it at their plants and facilities for re-use.

Industrial consumers include the mills and foundries that purchase the processed scrap and

ultimately manufacture a new product from it.  Brokers are the intermediaries between the

processors and industrial consumers/users of scrap.  The brokers assist the processors in

locating markets for their prepared scrap and assist the industrial consumers in finding a

supply of the ferrous scrap products they need to run their manufacturing operations.  19
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88. Valuation report checklist dated June 21, 1995 (TA 1017 - TA 1021).

89. Miscellaneous workpapers relating to 1995 and 1996 valuations (TA 1022 - TA
1269).

90. Workpapers of Tennet & Axelrod, P.S.C. relating to the ABC forecast engagement
from 1994 to 2003 (TA 1270 - TA 1349).

91. Miscellaneous workpapers from Tennet & Axelrod, P.S.C.’s files (TA 1410 - TA
1472).

92. Printout of the schedules from the ValuSource computer system relating to the
November 30, 1993 valuation (TA 1464 - TA 1561).

93. Valuation report as of November 30, 1993 by Tennet & Axelrod, P.S.C. (TA 1563 -
TA 1623).

94. Financial statement processing instructions for the year ended December 31, 1995
with financial statements for the ABC Jail Company, Inc.’s ESOP (TA 1626 - TA
1634).

95. A checklist for financial reporting regarding defined contribution retirement plans (TA
1635 - TA 1641).

96. Other Tennet & Axelrod, P.S.C. workpapers relating to services performed for the
ABC ESOP (TA 1642 - TA 8799).

In order to address the various issues in the T&A reports, as well as the conduct of this

assignment that are problematic, we will cite the page reference, where possible, based

on the bates stamp on each page.  

First and foremost, the lack of qualifications of the appraiser must be noted.  In our opinion,

T&A and Messrs. Jones and Axelrod lacked the requisite skills, knowledge and credentials

that demonstrate professional competence required to perform the valuation portion of their

engagement.  According to the T&A report (TA 173):
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Michael D. Fenton, “Iron and Steel Scrap,” U.S. Geological Survey Minerals Yearbook-2003:21

39.2.

The benefits of using recycled iron and steel instead of virgin ore to make new steel

include: 70 percent savings in energy; 90 percent savings in virgin materials use; 86

percent reduction in air pollution; 40 percent reduction in water use; 76 percent reduction

in water pollution; 97 percent reduction in mining wastes; and, 105 percent reduction in

consumer waste generated.   Table 2 shows the steel recycling rates for 2003 for various20

products:

TABLE 2
STEEL RECYCLING RATES - 2003

Amount Recycling
Product Recycled Rate

Containers 18.2 billion cans; 1.5 million tons 60.2%

Automotive 14.5 million tons 102.9%

Appliance 46 million appliances 89.7%

Construction specifics not available 96.0%

Overall 70 million tons 70.7%

Source: American Iron & Steel Institute; www.steel.org/facts/recycling.htm.

As Table 2 indicates, in 2003, the domestic steel industry recycled about 70 million metric

tons (Mt) of appliances, automobiles, cans, construction materials, and other steel

products.  This resulted in an overall recycling rate of nearly 71 percent.  

In 2003, brokers, dealers, and other outside sources supplied domestic consumers with

47.7 Mt of ferrous scrap at an estimated delivered value of more than $5.8 million and

exported 10.8 Mt (excluding used rails, ships, boats, other vessels) valued at $1.9 billion.

This represented a tonnage decrease of 8 percent for received quantities and a tonnage

increase of 19 percent for exported quantities.  The value of received scrap grades

increased by 23 percent and that of exported scrap grades increased by more than 58

percent during 2003.21
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QUALIFICATIONS OF APPRAISER

Since founding in 1980, Tennet & Axelrod, PSC has performed numerous
valuations of closely held entities. A significant number of valuations are
performed in our Jacksonville and Lexington, Arkansas, offices for clients
throughout the region. Valuation opinions have been rendered for a variety
of purposes including mergers and acquisitions, employee stock ownership
plans, marital dissolutions and estate and gift tax purposes.

Our clients include other business professionals, individuals, and closely held
entities representing many different types of industries. Industries
represented include professional practices, financial institutions,
manufacturing and distribution concerns, retail industries, and various other
service industries.

Several Tennet & Axelrod personnel have completed various courses
concerning the valuations of closely held businesses and professional
practices. In addition to this technical training, we have substantial
experience with respect to the buying and selling of businesses through
years of working with our clients. This combination provides us with the
combination of technical training and practical experience of dealing with
"willing buyers and sellers" and the ability to value businesses.

Tennet & Axelrod, PSC personnel have qualified and testified as expert
witnesses in numerous courts. Additionally, they have assisted many large
legal and accounting firms throughout the country with their valuation
experience. Our reports are prepared in accordance with standards as
promulgated by the American Institute of Certified Public Accountants.
Biographical and qualifications information on our individual professionals is
available upon request.

At the time of the acceptance of this engagement, it is our belief that none of the

personnel, and particularly the partner in charge of the engagement, Steven Jones, had

any credentials in business valuation.  When questioned about his qualifications at his

deposition, Mr. Jones responded as follows (January 24, 2005, beginning at page 22, line

18):

Q. Okay.  Now, on the time – at the time you took on this assignment to
value ABC Jail Company, were you a certified business appraiser
designated by the Institute of Business Appraisers?
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Michael Fenton & Sirirat Harris, “Iron and Steel Scrap in October 2004,” Mineral Industry23

Surveys, December 2004: 12.

Brian Taylor, “Ferrous Department,” September 2004, <www.recyclingtoday.com>.24

Brian Taylor, “Ferrous,” October 2004, <www.recyclingtoday.com.> 25

The average composite price of No. 1 heavy-melting steel scrap, calculated from prices per

long ton published monthly by American Metal Market, was $122.93 per metric ton in 2003.

The price ranged from a low of $106.13 per metric ton in June to a high of $159.88 in

December.  The unit value of total ferrous scrap exports (excluding used rails, ships, boats,

other vessels) increased by more than 24 percent to about $180 per metric ton compared

with that of 2002.  The unit value of total imports, which was about $151 per metric ton, was

about 24 percent more than that of 2002.22

Prices of No. 1 heavy-melting steel scrap hit a high of $250.05 in March, dropped to a low

of $165.00 in June, then rebounded to $237.37 in October.   The springtime downward23

trend in ferrous scrap pricing reversed sharply in July, as prices for all grades of ferrous

scrap zoomed back up in the summer months.  Observers agreed that global demand has

remained strong even as the traditional summer downtime hit North America and Western

Europe.24

A market of historically high scrap prices has steelmakers scrambling to figure out how to

best maintain their margins.  Some steelmakers are aggressively seeking out lower-cost

grades.  Mill buyers in the northern United States and Canada are faced with the additional

task of building stockpiles to last through the winter, while mills in the southern United

States may soon tap into storm cleanup debris resulting from hurricane season.  The

Chinese government has taken steps to slow down its economic growth and caused scrap

exporters to maneuver through a new customs registration process, but Chinese mills are

nonetheless producing significant amounts of steel.  An overriding concern for ferrous scrap

recyclers and consumers is ensuring that there is enough scrap to go around.   25

Over the last 24 months, the global steel industry has prospered, resulting in an increased

demand for the ferrous scrap grades produced at the nation’s auto shredding facilities.

Recycling companies have responded by upgrading existing plants and replacing some
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A. No.

Q. At the time you took on the valuation assignment of ABC, were you
an accredited senior appraiser designated by the American Society
of Appraisers?

A. No.

Q. At the time you took on the valuation assignment for ABC Jail
Company, Inc., were you a certified valuation analyst designated by
the National Association of Certified Valuation Analysts?

A. No.

Q At the time you took on the valuation assignment for ABC Jail
Company, Inc., did you hold a degree from any university or college
in  valuation sciences?

A. No.

Not only did Mr. Jones not have any credentials in business valuation, he did not belong

to any appraisal organizations at the time of this valuation.  His testimony was as follows

(January 24, 2005, beginning on page 24, line 12):

Q. Now, at the time you took on the valuation assignment of ABC, did
you have any credentials that qualified you specifically in the field of
business valuation?

A. No specific credentials, no.

Q. At the time you took on the assignment to value ABC, what
professional business valuation organizations did you belong to?

A. At the time, I don't -- I don't recall in '93 what, if any, we belonged to
at that point in time.

Q. Sitting here today, you can't think of any organizations you belonged
to in 1993?

A. Not from a valuation standpoint.
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older shredder models.  In the U.S., the revival of the ferrous scrap sector has been largely

attributable to the obsolete scrap supply, since prompt scrap volumes are not increasing

noticeably.  Much of the obsolete scrap is funneled through shredding plants that are

operating as many hours a day as plant managers can sustain.26

In its latest World Steel Outlook, MEPS forecasts world production of crude steel this year

reaching 1.035 billion metric tons, an increase of 7.5 percent from 2003.  This implies a rise

in demand for purchased scrap of about 25 million metric tons.  Increased production of

steel results in an expanded supply of new production scrap, but the availability of other

grades is more uncertain.  Steelworks’ own scrap is diminishing as the yield of finished

product from liquid steel improve.  The outlook for obsolete scrap is problematic; high

prices have simulated an increase in the recovery rate in those industrial countries where

the reserves exist.  However, the rise in demand could accelerate to the point at which

there are no old buildings to demolish.27

According to a recent report in USA Today, prices for scrap steel had more than

quadrupled since 2001.  This huge demand for scrap has touched off an international wave

of thefts of anything with a high steel content.  Thieves around the world are swiping

manhole covers, storm drain grates, light poles, guardrails, and all things metallic to cash

in on skyrocketing scrap-metal prices.  In November, more than 150 manhole covers

disappeared from alleys in Chicago.28

At the Bureau of International Recycling (BIR) Ferrous Division and Shredder Committee

Round-Table discussion in October, Steve Mackrell, Director of Operations at the London-

based Iron & Steel Statistics Bureau, forecast that the global requirement for merchant

scrap was likely to reach 388 million tons by 2010; the figure for 1998 was 235 million tons.

Chinese steel production continues to show solid growth despite government measures to
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Q. Okay.  Did you belong, in 1993, upon taking this assignment to value
ABC in 1993, belong to the Institute of Business Appraisers?

A. No.

Q. Upon taking on this valuation assignment in 1993, did you belong to
the American Society of Appraisers?

A. No.

Q. Upon taking on this assignment in 1993, did you belong to the
National Association of Certified Valuation Analysts?

A. No.

When questioned about business valuation education, Mr. Jones was unable to provide

any information about the courses that he had taken to get educated in this field.  His

response was (January 24, 2005, beginning at page 25, line 13):

Q. Now, at the time you took on this assignment to value ABC, what
business valuation courses had you attended, if any?

A. Oh, we -- yes, I had attended some that were sponsored by either the
Arkansas Society of CPAs and/or the AICPA.  And probably others.
I don't  recall the --

Q. Need you to list them for me, Mr. Jones.  I need the year you took
business valuation courses that you attended prior to November
1993.

A. I don't know if we have those records still at the -- in our files at the
office.  I can check.

Q. Is there anything in your work papers that would show you that?

A. No.

Q. Now, you mentioned the Arkansas Society of CPAs.  Do you recall
anybody from the Arkansas Society of CPAs who put on such a
course?
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prices have simulated an increase in the recovery rate in those industrial countries where

the reserves exist.  However, the rise in demand could accelerate to the point at which
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According to a recent report in USA Today, prices for scrap steel had more than
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At the Bureau of International Recycling (BIR) Ferrous Division and Shredder Committee

Round-Table discussion in October, Steve Mackrell, Director of Operations at the London-

based Iron & Steel Statistics Bureau, forecast that the global requirement for merchant
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Chinese steel production continues to show solid growth despite government measures to
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siding, platinum from automobile catalytic converters, gold from computers, nickel from

stainless steel appliances, and silver from spent photographic film.30

Similar to ferrous scrap, recycling nonferrous scrap has economic and environmental
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because they can all be remelted and fabricated into new products repeatedly, billions of

cubic feet of landfill space are conserved, and significant energy savings result.31

The nonferrous recycling industry operates slightly differently than the ferrous recycling

industry.  Scrap is purchased from a wide variety of sources, including industrial plants,

government facilities, utility companies, farms and auto dismantlers.  These sources sell

their scrap directly to two possible outlets: scrap processors or metallic consumers/ users.

Scrap processors identify, sort, and process the scrap before shipping the scrap to an

intermediate metallic scrap user, an end user, or an export market.  Intermediate metallic

scrap users are smelters or refiners who melt and manufacture the scrap to certain

specifications in a specific form, such as ingots, notch bars, molten metal, shot, and wire

bar.  End users, or industrial consumers, purchase scrap either directly from scrap sources
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A. Well, most of their courses are, I'll say national courses developed by
the AICPA that the various state societies contract with to have
instructors come down and give the courses.

During that time frame, there were a limited number of courses that were sponsored by the

AICPA, and in turn, the state CPA societies offered  limited educational courses in

business valuation.  The Arkansas Society of CPAs only offered one course during 1992

and no courses during 1993.  On September 3, 1992, an AICPA course was offered by the

Arkansas Society of CPAs entitled Developing Your Business Valuation Skills: An

Engagement Approach.  Unless there were other courses that Mr. Jones took, which he

could not document, his education during this time frame was almost nonexistent. 

One more item is worth noting regarding the qualifications of the appraiser.  T&A indicates

“Our reports are prepared in accordance with standards as promulgated by the American

Institute of Certified Public Accountants.”  This statement is not only false, but when

questioned about it, Mr. Jones, once again, demonstrated his lack of knowledge of

business valuation.  His deposition testimony included the following (January 24, 2005,

beginning at page 42, line 9):

Q. Okay.  Now, continuing with Exhibit 307 on the page of qualifications
of  appraisal -- appraiser, page 173, last paragraph, do you see where
you have written "our reports are prepared in accordance with
standards as promulgated by the American Institute of Certified Public
Accountants."  Do you see that?

A. Yes, sir.

Q. Tell me -- what I'd ask you to do here is would you list those
standards for me?

A. Off the top of my head, I'm not for sure I can quote them verbatim, but
the standards that are outlined in the code of conduct that state
exercise due care, that you obviously not take on engagements that
you're not qualified to do, and that you follow all the necessary
guidelines of the American Institute in preparing your report.
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or from intermediate metallic users, and include foundries, die casters, mills, fabricators,

and manufacturers.   These end users utilize various techniques to make metal suitable for

the manufacture of metal products or semi-finished metal goods and sell them to factories

making industrial and consumer goods.  The last market, the export market, accounts for

a significant tonnage of nonferrous scrap.32

Aluminum, a comparatively new metal produced in commercial quantities for less than 100

years, is second only to iron in world consumption.  Primary sources of obsolete aluminum

scrap are beverage cans, aircraft, automobiles, trucks, appliances, furniture, and electric

utilities.   Table 3 indicates the amounts of aluminum recovered from purchased scrap.33

TABLE 3
ALUMINUM RECOVERED FROM SCRAP

(IN MILLION TONS)

1999 2000 2001 2002 2003

New Scrap 2.1 2.4 1.9 1.8 1.7

Old Scrap 1.4 1.6 1.3 1.2 1.1

Total Recovered 3.5 4.0 3.2 3.0 2.8

% of Consumption 20% 20% 20% 20% 17%

Source: U.S. Geological Surveys, Mineral Commodities Summaries, 1999 through 2004.

The price of aluminum scrap has fluctuated over the last few years.  Table 4 shows the

price trends for the period from 1999 through 2003.

TABLE 4
ALUMINUM SCRAP PRICES AT YEAR-END

(CENTS PER POUND)

Source 1999 2000 2001 2002 2003

Mixed low-copper-content clips 53.5 to 54.5 47.5 to 48.5 44 to 45 51 to 52 57 to 58

Old sheet & cast aluminum 48.5 to 49.5 38.5 to 39.5 41 to 42 48 to 49 54 to 55
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The AICPA did not have specific standards that related to business valuation assignments

in 1993.  However, the AICPA had issued Statement on Standards for Consulting Services

No. 1 that referenced Rule 201 of the AICPA Code of Professional Conduct.  Furthermore,

at that time, the AICPA had published Practice Aid 93-3, Conducting A Valuation of a

Closely Held Business, which stated the following:

13/115 BUSINESS VALUATION EDUCATION

.01   In performing business valuation engagements, practitioners are
advised to determine whether the competency provisions of rule 201,
General Standards of the AICPA Code of Professional Conduct, are met.
Although accountants have a thorough understanding of financial statements
and related matters, they also need to be proficient in the area of appraisals
to competently complete an engagement.  Usually, being proficient requires
an in-depth knowledge of finance, economics, and security analysis and an
understanding of appraisal principles and methods.

.02     In order for the practitioner to obtain the competency required to
accept a business valuation engagement, appropriate education is required.
Courses sponsored by the AICPA, the American Society of Appraisers
(ASA), and The Institute of Business Appraisers Inc. (IBA) will provide
practitioners with the minimum education necessary to perform there types
of engagements.  Self-study courses may help reinforce a level of
knowledge; however, they are usually insufficient as the sole method of
education.

A statement that the report is in accordance with standards promulgated by the AICPA was

T&A’s attempt to copy a portion of the certification that is required by the appraisal

organizations, as well as the Uniform Standards of Professional Appraisal Practice

(USPAP), which appeared in most of the valuation treatises that were published at that

time.  USPAP was also addressed in the AICPA Practice Aid 93-3, where it stated:

.06     Standards 1 through 8 of USPAP, which are broad standards, must be
adhered to when an appraisal is performed for a federally related transaction
involving real estate and other tangible property.  The Preamble and
Standards 9 and 10 of USPAP provide specific guidelines for developing and
reporting business valuations.  Professional valuers recommend that
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Clean dry aluminum turnings 48.5 to 49.5 40 to 41 40.5 to 41.5 48 to 49 53 to 54

Used beverage can 57 to 59 53 to 54 44 to 45 49 to 51 53.5 to 55

Source: U.S. Geological Surveys, Minerals Yearbooks, 1999 through 2003.

Copper, a red metal, is widely used for its electrical and thermal conductivity, its chemical

stability, and its workability.  Automobile radiators, telephone and utility wire and cable,

tubing, electrical motors, generators, plumbing fixtures, and railroad equipment are major

sources of obsolete red metals.   The amount of copper recovered from scrap processed34

in the U.S. is shown in Table 5.

TABLE 5
COPPER RECOVERED FROM SCRAP

(METRIC TONS)

Type of Scrap 1999 2000 2001 2002

New Scrap:

  Copper-base 903,000 906,000 795,000 805,000

  Aluminum-base 46,200 45,500 38,300 37,100

  Nickel-base 94 18 18 18

  Total new scrap: 949,294 951,518 833,318 842,118

Old Scrap:

  Copper-base 349,000 334,000 292,000 183,000

  Aluminum-base 31,200 28,400 24,000 24,000

  Nickel-base 44 170 173 178

  Zinc-base 31 32 29 29

  Total old scrap: 380,275 362,602 316,202 207,207

Total 1,329,569 1,314,120 1,149,520 1,049,325

Source: U.S. Geological Surveys, Minerals Yearbooks, 1999 through 2002.

Lead, used primarily in batteries for energy storage, is also used in ammunition and

electrical cable sheathing.  As a percent of output, lead is the most recycled metal with
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USPAP be followed for all types of engagements, even if they are not
federally related. (Emphasis added).

As will be pointed out in much more detail throughout this report, T&A used software and

attempted to provide a business valuation report  without understanding the principles of

valuation, what the correct inputs into the valuation software programs it was using should

have been, what the outputs from the software meant, or the amount of research and

analysis that was required to produce a credible valuation report.  Mr. Jones, almost 11

years later, sat in his deposition and was unable to answer questions about standards with

any certainty.  This comes from an individual who claimed to have “substantial” experience

in performing business valuations.  When he was asked how many appraisals he would

have to do to have “substantial experience,” his response was “Fifteen, twenty.” (January

24, Page 37, line 19).  This would equate to substantially less than a full year of experience

assuming that the average assignment takes 60 hours to complete.  The American Society

of Appraisers, at that time, and subsequently, The Institute of Business Appraisers,

required five full years of business valuation experience (10,000 work hours) to earn a

credential (in addition to passing examinations and submitting work product for peer

review).

Mr. Jones also could not recall which business valuation treatises he relied on.  One

reason for this is because his workpapers lacked any documentation from these treatises

to support what he did in performing the ABC valuation.  An experienced appraiser knows

exactly what resources are in its reference library.  This is especially true in business

valuation because there are a limited number of authors and texts that would be regularly

referred to as reference materials.  Not knowing which publications were relied on is an

indication that he probably did not consult any of these materials.  In fact, if he did consult

the materials, he may have avoided making many of the errors in judgement that will be

pointed out in this report.

Based on our review of the T&A report and workpapers, it is obvious that they did little

more than enter data into a computer program and use management as justification for not
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scrapped batteries accounting for the majority of recovered lead.   During the period 199735

through 2001, the lead-acid battery industry recycled 97.1 percent of the available lead

scrap from spent lead-acid batteries.36

Nickel is a vital element for use in steel alloys because of its ability to add strength and

corrosion resistance over a wide range of temperatures.  The most common form of

stainless steel contains 18 percent chromium and 8 percent nickel.  Superalloys, which are

usually nickel-based, contain more than 50 percent nickel, and are used for such items as

aircraft turbines requiring high temperature strength.37

Prices for nickel-bearing scrap increased almost continuously during 1999 due to improved

global demand and a lessening of economic problems in East Asia.  Reduced exports of

Russian scrap added to the upward pressure on primary and secondary prices.  This

situation reversed itself over the course of 2000, with prices decreasing almost continuously

during the second half of 2000 and most of 2001.   Prices came back up in 2002 and38

continued to rise through 2003.39

Chinese demand has been cited for the surge in the prices of metals such as copper,

recently at a near 10-year high, aluminum at a nine-year high, and lead at an 11-year high.

Although China has some commodities of its own, they are nowhere near enough for its

needs.   During the first nine months of the year, China imported 3.6 million tons of scrap40

nonferrous metals, including 2.8 million tons of scrap copper, 749,800 tons of scrap

aluminum and 52,800 tons of scrap zinc.  China’s output of nonferrous metals is expected

to reach 13.8 million tons this year, compared to last year’s total figure of 12.3 million tons.
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fulfilling their obligations as a business valuer.  Throughout the deposition, Mr. Jones kept

stating that he discussed things with management, the directors or the trustees.  However,

he has little-to-no notes of all of these supposed conversations that took place.  The first

thing that accountants are taught is the importance of documentation, particularly when the

data received is oral versus written.  Part of the standard involving Sufficient Relevant Data

is not only gathering the information, but also documenting it in the workpapers.  T&A failed

in this regard.

T&A did little more than rely on a software program to end up with a result that was

improper, illogical and unsupported.  Although there is nothing in the standards that

precludes an appraiser from using a valuation software package, the appraiser must

accept responsibility for all tools that are used in the application of the assignment.  T&A,

Mr. Jones and Mr. Axelrod failed to exercise due professional care by not being familiar

with the tool that was relied on in this assignment.  Furthermore, they failed to adequately

supervise either each other or others while performing this assignment.

Despite Mr. Jones testifying to having substantial experience in valuation, he testified at

the original trial that “We were using a package I believe it was just called Bank Source,

which is nationally marketed, sold to various practitioners, CPAs other business valuators

throughout the country” (July 18, 2001, Page 50, line 24).  The actual name of this software

package is Valusource and not Bank Source.  Mr. Jones was unfamiliar with the computer

product that was being used in his everyday practice.

Mr. Jones also testified that he considered this to be state of the art software.  However,

the software producer suggested that this package was not to be blindly used, and

assumed that the practitioner understood enough about business valuation to make the

necessary determinations that a software package cannot make for the practitioner.  This

would include, but not be limited to, the correct methodologies that apply to a particular

valuation, the correct inputs to determine discount rates, whether to use a weighted

average, a simple average or some other basis to reflect probable future earnings, and
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scrapped batteries accounting for the majority of recovered lead.   During the period 199735

through 2001, the lead-acid battery industry recycled 97.1 percent of the available lead

scrap from spent lead-acid batteries.36

Nickel is a vital element for use in steel alloys because of its ability to add strength and

corrosion resistance over a wide range of temperatures.  The most common form of

stainless steel contains 18 percent chromium and 8 percent nickel.  Superalloys, which are

usually nickel-based, contain more than 50 percent nickel, and are used for such items as

aircraft turbines requiring high temperature strength.37

Prices for nickel-bearing scrap increased almost continuously during 1999 due to improved

global demand and a lessening of economic problems in East Asia.  Reduced exports of

Russian scrap added to the upward pressure on primary and secondary prices.  This

situation reversed itself over the course of 2000, with prices decreasing almost continuously

during the second half of 2000 and most of 2001.   Prices came back up in 2002 and38

continued to rise through 2003.39

Chinese demand has been cited for the surge in the prices of metals such as copper,

recently at a near 10-year high, aluminum at a nine-year high, and lead at an 11-year high.

Although China has some commodities of its own, they are nowhere near enough for its

needs.   During the first nine months of the year, China imported 3.6 million tons of scrap40

nonferrous metals, including 2.8 million tons of scrap copper, 749,800 tons of scrap

aluminum and 52,800 tons of scrap zinc.  China’s output of nonferrous metals is expected

to reach 13.8 million tons this year, compared to last year’s total figure of 12.3 million tons.
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Despite the increase, the country reports that it is short of such nonferrous metals as

copper, aluminum and zinc.   41

Copper hit $1.44 per pound on the spot market in November, after averaging 75 cents per

pound for the past five years.  Smith Barney expects copper prices to settle down to an

average price of $1.10 per pound in 2005 and 2006.   Dan Vaught, an analyst with A.G.42

Edwards, however, predicts that copper may retest its 2004 record highs some time in the

first half of 2005 because of Asia’s continued economic growth and strong demand.

According to Vaught, the Copper Industry Standards Group forecasts a 300,000 metric ton

net drop in 2005, and prices will have to go higher to ration demand at some point.

Nickel and stainless steel scrap prices have been on a roller-coaster throughout 2004 and

further volatility appears inevitable in 2005, according to Sandro Guiliani, Chairman of the

BIR Stainless Steel & Special Alloys Round-Table.  The constant production growth

experienced by the stainless steel industry included an 11.2 percent increase last year to

22.5 million tons, with analysts predicting totals of 24.3 and 26.8 million tons for 2004 and

2005, respectively.  Extreme volatility was also emphasized by Barry Hunter of Hunter-

BenMet Assoc. in his report on the U.S. market.    43

According to speakers at the Nickel-Stainless Roundtable, demand from China and reviving

U.S. and Japanese economies should keep nickel prices aloft and demand strong for

stainless steel scrap.  The outlook for nickel is still fundamentally strong for the next two

years since the production of mined nickel ore is not scheduled to increase until 2006 with

a planned mine and smelter expansion.  Between 2007 and 2010, two major production

facilities should additionally help the supply of nickel ore.44
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more.  An experienced practitioner would also understand the limitations that this, or any,

software package has.  The practitioner would also test the software to make certain that

the mathematical calculations are correct.

T&A was unaware of a major calculation error in the discounted future earnings method

(discussed later in this report), blindly printed every schedule that the software package

had to offer, even if inappropriate for the ABC valuation, and used inappropriate valuation

methodologies in reaching its final conclusion.

Another major problem with the T&A assignment is that this firm lacked independence.

Furthermore, because of the valuation incompetence, the lack of independence became

more obvious as T&A conducted several simultaneous assignments, causing it to mix

assignments and violate proper appraisal practice.  T&A allowed itself to (1) help plan the

ESOP transaction, (2) value the ESOP transaction, and (3) assist in the forecasts that were

required by the Bank of Jacksonville to demonstrate that ABC could pay for the financing.

These three assignments became so intertwined that data was inconsistently used

between the assignments.  Foe example, the forecast for the Bank of Jacksonville has

different figures in it than the forecast that was used in the Discounted Future Earnings

method in the valuation report. Furthermore, T&A represented ABC in some of its

engagements and should have represented the ABC ESOP (trustees) in the valuation.

This is a clear conflict of interest.

An underlying problem that exists throughout the initial T&A report and updates is that a

valuation was never performed as of the date of the transaction with the ESOP, which is

the most important date that should have been used to value the ABC stock.  The initial

valuation date had an effective date of November 30, 1993.  However, the initial and

subsequent valuations leading up to the ESOP transaction only utilized financial

information through October 31, 1993.  Even the March 15, 1994 update did not use any

additional information other than distributions to the shareholders.  T&A never considered

the impact on the valuation of more than four months of economic and industry changes,
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Tom Stundza, “Seeking Balance; Output W ill Struggle to Match Consumption.  That’s W hy45

Insiders See Price Growth Staying Above Long-Term Averages,” Purchasing (October 7,
2004).

CONCLUSION

Forecasting the future of this industry is extremely difficult due to the dynamic growth it has

experienced over the last few years.

According to Tom Stundza of Purchasing,

Prices - - already at or near record highs - - are expected to rise further,
although the rate of growth is unclear.  The supply base - - which has
undergone capacity cutbacks - - is expected to mutate further, making the
ultimate sources of some materials uncertain.

Upshot: Trying to gauge next year’s trends in commodity prices is going to
be challenging because there are many other uncertainties still affecting the
global economic outlook for 2005.  Prices can be affected by conditions
ranging from geopolitical tensions to volatile energy prices, from erratic
industrial activity to sliding, inconsistent construction behavior, from tentative
monetary and fiscal policies to unsettled trade deficits/surpluses.45
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nor the impact on ABC of removing more than $1.5 million of cash from the company as

distributions.  

The balance of this report will be specifically referenced to the T&A report.

TA 160

Page TA 160 is the cover page to the valuation report that was issued by T&A.  The date

of this report is March 7, 1994.  The report is addressed to the Board of Directors and

Trustees of ABC, but T&A was only retained by ABC.  The engagement letter was with

ABC and not the trustees.  There were no changes made to the engagement letter and

therefore, the report should not be addressed to the trustees.  The trustees never became

the client even though they should have.  T&A should have been familiar with the ESOP

rules about who it should represent. 

According to the report, T&A valued ABC as of November 30, 1993.  However, in reaching

its conclusion, T&A included information in this report that assumed that an ESOP

transaction had taken place.  At November 30, no such transaction took place.  That

causes this valuation to be hypothetical, although it is not labeled as such.  We will

reiterate this point as we review the valuation schedules that are attached to the report.

The standard of value, known as fair market value, takes into consideration that which is

“known or knowable” as of the valuation date.  The purpose of the T&A report was to

establish the fair market value of the ABC stock to determine the “adequate consideration”

to be paid by the ESOP for these shares.  At the valuation date, November 30 1993, there

was no ESOP.  Using the proposed ESOP transaction to value ABC is circular logic.  The

appraiser must value the company as it exists at the appraisal date to establish the correct

price to be paid for the stock.  After the transaction, the value may change as a result of

how the transaction is consummated.
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BOOK VALUE OF THE STOCK AND
FINANCIAL CONDITION OF THE BUSINESS

There were no financial statements available as of the valuation date, however financial

statements existed as of November 30, 2004, which is four days before the valuation date.

Management indicated that there were no substantial transactions between those dates.

The historic financial statements for B&B are presented in Schedules 1 and 2 at the end

of the report.  The book value as of the valuation date was $1,367,888.  However, book

value is not necessarily representative of fair market value.

A valuation is a “prophecy of the future.”  Although a willing buyer looks at the historic

results of a business, he or she will use these results to determine what the prospects are

for the future.  The appraiser uses various analytical tools in the valuation process, such

as common size financial statements.  Common size statements allow the appraiser to

analyze historic trends in a company’s performance, as well as to create a basis for

comparison with similar companies.

B&B’s activities can be classified in Standard Industrial Classification (SIC) Code 5093

which is described by the Occupational Safety and Health Administration (OSHA) of the

U.S. Department of Labor, as follows:

5093 Scrap and Waste Materials

Establishments primarily engaged in assembling, breaking up, sorting, and
wholesale distribution of scrap and waste materials.  This industry includes auto
wreckers engaged in dismantling automobiles for scrap.

Business Profiler, compiled by Integra Information, Inc., was used to gather data about

businesses in this SIC Code.  The data compiled by Integra was collected from numerous

government data sources, including, but not limited to IRS Corporate Source Book, Form

10K and Form 10Q filings for public companies, U.S. Census Bureau, and various regional

databases.  A search of the Business Profiler database indicated that there was financial

information for 726 companies in SIC Code 5093 with sales ranging from $2,500,000 to
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Frequently, appraisers are requested to perform some preliminary valuation calculations

for the purpose of assisting a client in a decision.  For example, in this instance ABC was

contemplating the implementation of an ESOP.  A preliminary valuation would be

requested by management of ABC to help them determine if it would make economic

sense.  What appears to have happened here is that ABC needed some preliminary

numbers as of November 30, 1993, and T&A was engaged in December 1993 to assist in

this process.  At the time, the October 1993 figures were the most recent figures available.

This was confirmed by Mr. Jones in his deposition (January 24, 2005, beginning at page

56, line23).

Q. Okay.  Thank you.  What I don't understand -- maybe you can explain
it -- why is the valuation as of November 30th, '93, when the second
paragraph says, “The information utilized to perform the valuation
includes tax returns and financial statements of ABC Jail Company,
Inc. through October 31, '93.”  Can you explain that?

A. Well, they wanted us to -- “they” being the trustees, wanted us to do
the valuation in the latter part of '93 based on the information that the
company had available at that point in time.  Now, they would not
have the full year-end information available to us until sometime into
'94, so they wanted us to proceed with the information that they had
available at that time.

Q. Well, but by March 7, 1994, you certainly had the financial information
through November 30th, 1993, did you not?

A. I don't know if they had provided that to us or not.  We -- we had been
given the October number, certainly.

Q. Well, I mean, March 7, '94 is about, my goodness, three months after
October 31, '93.  Did you ever ask for the November financial data,
Mr. Jones?

A. I don't remember if we asked for the November data.  We ended up
getting some preliminary December information, which they -- they
being the company also indicated that there had not been any major
changes between their operations -- between the October 31st and
December matters.
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Q. Well, I'm just trying to understand.  It’s obvious – well, it seems
obvious -- is it true that you never issued a full report using financial
data as of November 30 , '93?  Is that true?th

A. Well, the -- the November 30th information wouldn't have been --
would not have been available November 30th.

Q. Well, again, you issued the report on March 7th, '94.  My question is,
anytime, as of March 7th, '94 or thereafter, through March 15 , '94,th

did you ever issue a full report using financial data as of November
30th, '93?

A. We did not because we used the October 31st information.

Although T&A was engaged to value ABC as of November 30, 1993, they never did.  In

fact, Mr. Jones testified that he never asked for the data as of the valuation date,

November 30, 1993.  While appraisers use data near a valuation date, there is no excuse

not to at least ask for the data that would impact the report.  T&A did not request sufficient

relevant data to allow them to perform their assignment properly.

T&A makes reference to the information that they used to perform the valuation.  Most

business valuation treatises have document checklists that can be used to assist in the

gathering of the required information to perform a proper valuation.  In the Practitioners

Publishing Company (PPC) Guide to Business Valuations, Third Edition, May 1993, the

authors state:

115.14  Collect Data Appropriate for the Valuation Methods Used.  In
order to establish a value for a company, a consultant must generally gather
a great deal of information about the company, its industry, the economy in
which the company operates, and other comparative companies.  In order
to be useful, the information must be timely, accurate, and comparable to
similar companies against which comparisons will be made.  This information
is usually gathered during the early stages of field work.

115.15 The specific types of information needed will vary from engagement
to engagement and are primarily based on the valuation methods that are
appropriate for a particular project.  The data gathering process usually
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$4,999,999.  Averages of the financial information compiled for these companies will be

used in this analysis as a benchmarking tool for comparisons between The Company and

the industry in which it operates.

Table 5 presents the common size balance sheet of B&B, along with an industry

comparison to data from Business Profiler.
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involves an analysis of historical financial information, interviews with
company management, and extensive research on comparative companies,
economic and industry trends, and market price data.  Financial information
must often be adjusted and analyzed before it can be used in the valuation
process.  Comprehensive data gathering checklists and questionnaires are
presented in the Practice Aids sections in Volume 2 of the Guide.

In addition to collecting the appropriate data, the authors of the Guide to Business

Valuations also advise the reader to:

115.19 Document All Work Performed and Conclusions Reached.  A
consultant should prepare a set of workpapers for each valuation
engagement.  The workpapers should include not only the completed work
programs, but also all data, calculations, and key assumptions made by the
engagement team, as well as all conclusions reached.

This publication was the only treatise that Mr. Jones was sure that he had in T&A’s library

at the time the valuation was performed.  In fact, Mr. Jones used the report checklist from

this publication, but no others.  We will discuss the report checklist later in this report.

TA 161

The narrative report is approximately 11 pages beginning at TA 161.  Besides the fact that

there is little substance in the narrative, there is no connection between the narrative report

and the schedules that are attached to it.  The report lacks explanation, analysis,

references and almost anything else that would permit the reader to gain a proper

understanding of the basis for the appraiser’s valuation.  Furthermore, there is a lack of

discussion of key assumptions and explanations, and as such, this report cannot

replicated.  The narrative also is contradictory throughout, which will be pointed out as we

proceed.

The first paragraph on this page is  incorrect.  The valuation that was done as of November

30, 1993, was to assist management in determining, as part of the implementation of an
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TABLE 5
B&B IRON AND METAL

COMMON SIZE BALANCE SHEET
AS OF

December 31,
November

30,
1998 1999 2000 2001 2002 2003 2004 INTEGRA

Current Assets
Cash  0.00%  0.03% 13.16% 31.20%  0.00% 79.34% 82.91% 11.17% 
Marketable Securities  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.31% 
Accounts Receivable  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 25.37% 
Inventories  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 35.45% 
Prepaid Expenses  2.61%  3.55%  2.73%  0.00%  0.00%  0.00%  0.00%  0.00% 
Other Current Assets  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  3.26% 

Total Current Assets  2.61%  3.58% 15.89% 31.20%  0.00% 79.34% 82.91% 75.80% 

Fixed Assets
Building & Improvements  3.44%  4.80%  5.71%  6.86% 15.29%  6.76%  0.61%  n/a 
Machinery & Equipment 144.84% 207.29% 261.71% 334.57% 772.81% 348.95% 47.17%  n/a 

Gross Fixed Assets 148.28% 212.09% 267.42% 341.44% 788.10% 355.71% 47.78% 28.39% 
Accumulated Depreciation 50.90% 115.67% 183.31% 272.64% 688.10% 335.05% 30.69%  -14.90% 

Net Fixed Assets 97.39% 96.42% 84.11% 68.80% 100.00% 20.66% 17.09% 13.42% 

Other Assets
Intangible Assets (Net)  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  2.33% 
Other Assets  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  8.38% 

Total Other Assets  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 10.71% 

TOTAL ASSETS  100.00%  100.00%  100.00%  100.00%  100.00%  100.00%  100.00% 100.00% 

Note: Figures may not add due to rounding.
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TABLE 5
B&B IRON AND METAL

COMMON SIZE BALANCE SHEET
AS OF

December 31,
November

30,
1998 1999 2000 2001 2002 2003 2004 INTEGRA

Current Liabilities
Accounts Payable  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 23.51% 
Long-Term Debt - Current Portion  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  3.96% 
Payroll Taxes Payable  0.72%  8.41%  2.72%  0.42%  3.10%  1.54%  0.19% - 
Cash Overdraft  0.33%  7.27%  0.00%  0.00%  6.63%  0.00%  0.00% - 
Equipment Payable 17.72%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% - 
Other Current Liabilities  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  5.74% 

Total Current Liabilities 18.77% 15.68%  2.72%  0.42%  9.73%  1.54%  0.19% 33.28% 

Long-Term Liabilities
Long-Term Debt  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 11.17% 
Notes Payable 19.76%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 
Loans from Stockholders  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  1.01% 
Other Liabilities  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  1.47% 

Total Long-Term Liabilities 19.76%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 13.65% 

Total Liabilities 38.53% 15.68%  2.72%  0.42%  9.73%  1.54%  0.19% 46.94% 

Total Members' Equity 61.47% 84.32% 97.28% 99.58% 90.27% 98.46% 99.81% 53.14% 

TOTAL LIABILITIES AND
MEMBERS' EQUITY  100.00%  100.00%  100.00%  100.00%  100.00%  100.00%  100.00%  100.00% 

Note: Figures may not add due to rounding.
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ESOP, how much ABC and the ESOP should consummate transactions for with Mr. Morris

and for newly issued shares.  T&A states: 

The purpose of this study was to arrive at a value to be used by the ESOP
trustees for the establishment of the ABC Jail Company, Inc. Employee
Stock Ownership Plan, whereby immediately following the acquisition of the
stock, the ESOP would own more than a fifty percent interest of all
outstanding corporate stock.

Since the ESOP did not exist at November 30, 1993, it would have been more accurate

to state that the purpose of the valuation was to assist the ESOP trustees, once the ESOP

was formed, in establishing the adequate consideration that must be paid by the ABC

ESOP for the shares in ABC as of the transaction date.  It should also have stated that this

report may have to be updated to get closer to the actual transaction date.

At the bottom of this page, T&A references Revenue Ruling 59-60 and indicates that this

Revenue Ruling “sets forth in some detail the following factors (not all inclusive), which

generally are believed to be fundamental enough to the valuation of a closely held

corporate stock that analysis of each is required.”  The report then proceeds to list ten

factors.  However, these ten factors do not all come from Revenue Ruling 59-60.  In Mr.

Jones’ deposition, he was asked the following (January 24, 2004, beginning at page 82,

line 14):  

Q. And you’ve got ten items attributed to Revenue Ruling 59-60, correct?

A. There’s ten items listed there, yes.

Q. And my question is, where do you get this ninth and tenth item if it's
not in Revenue Ruling 59-60?

A. Well, from -- probably from other materials that we consider when we
evaluate a company because I think those are -- these are relevant
facts.  59-60 is -- Revenue Ruling 59-60 is a guideline stipulated by
the IRS.
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TABLE 5
B&B IRON AND METAL

COMMON SIZE BALANCE SHEET
AS OF

December 31,
November

30,
1998 1999 2000 2001 2002 2003 2004 INTEGRA

Current Liabilities
Accounts Payable  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 23.51% 
Long-Term Debt - Current Portion  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  3.96% 
Payroll Taxes Payable  0.72%  8.41%  2.72%  0.42%  3.10%  1.54%  0.19% - 
Cash Overdraft  0.33%  7.27%  0.00%  0.00%  6.63%  0.00%  0.00% - 
Equipment Payable 17.72%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% - 
Other Current Liabilities  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  5.74% 

Total Current Liabilities 18.77% 15.68%  2.72%  0.42%  9.73%  1.54%  0.19% 33.28% 

Long-Term Liabilities
Long-Term Debt  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 11.17% 
Notes Payable 19.76%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 
Loans from Stockholders  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  1.01% 
Other Liabilities  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00%  1.47% 

Total Long-Term Liabilities 19.76%  0.00%  0.00%  0.00%  0.00%  0.00%  0.00% 13.65% 

Total Liabilities 38.53% 15.68%  2.72%  0.42%  9.73%  1.54%  0.19% 46.94% 

Total Members' Equity 61.47% 84.32% 97.28% 99.58% 90.27% 98.46% 99.81% 53.14% 

TOTAL LIABILITIES AND
MEMBERS' EQUITY  100.00%  100.00%  100.00%  100.00%  100.00%  100.00%  100.00%  100.00% 

Note: Figures may not add due to rounding.
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Q. I agree.  I'm just asking you where you got these other two points,
item 9 and 10, since it's not in Revenue Ruling 59-60.  Can you tell
me what authoritative source you used for those two items?

A. Off the top of my head, I'm not -- I don't recall an authoritative source
such as an IRS Revenue Ruling.

Q. Well, give me any authoritative source --.

A. Well, the --.

Q. Doesn’t have to be IRS.

A. -- the judgment of the -- the valuator when performing a valuation
analysis.  

Once again, despite Mr. Jones’ claim of having substantial experience, he was unfamiliar

with Revenue Ruling 59-60, which is a cornerstone ruling in the profession.  It is the most

widely cited revenue ruling by business appraisers, and possibly the most widely cited

document in business valuation.  What makes these responses even worse is that Mr.

Jones did not know where he took the ninth and tenth factors from.  To give the response

that it was the judgement of the valuator, further supports the lack of professional

competence applied in this assignment.  The deposition was approximately 11 years later,

and he still did not know, without additional prompting in subsequent questions, that these

two additional factors came from the Department of Labor Regulations relating to ESOPs.

T&A held itself out as having substantial experience in ESOP valuations.  Throughout Mr.

Jones’ deposition, he kept referring to the subjective judgment of the appraiser to

compensate for his lack of documentation or knowledge of the appraisal literature.  This

was one more instance where this took place.  
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At the top of this page, the T&A report states:
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B&B’s total assets increased dramatically from December 31, 2003 to November 30, 2004

due to a large build up in cash.  B&B reports its income on a cash basis of accounting,

which means that expenses are not recorded until paid. 

In addition, due to the nature of The Company’s accounting, it does not report certain assets

and liabilities on the balance sheet, such as accounts receivable, accounts payable and

inventory.  As a result, it is difficult to compare The Company’s historic balance sheet with

the industry.

In order to compare B&B’s balance sheet to the industry, certain adjustments must be made

to reflect the balance sheet on an economic basis.  These adjustments are presented in

Table 6.

TABLE 6
BALANCE SHEET NORMALIZATION

Historic Adjustments Adjusted
Current Assets

Cash $ 1,136,252 $ (961,020) $ 175,232 1

Accounts Receivable -  200,743  200,743 2

Inventories -  289,354  289,354 3

Total Current Assets $ 1,136,252 $ (470,923) $ 665,329 

Fixed Assets
Building & Improvements $ 8,393 $ (8,393) $                 - 4

Machinery & Equipment  646,476  (46,161)  600,315 4

Gross Fixed Assets $ 654,869 $ (54,554) $ 600,315 
Accumulated Depreciation  420,589  (420,589) - 4

Net Fixed Assets $ 234,280 $ 366,035 $ 600,315 

TOTAL ASSETS $ 1,370,532 $ (104,888) $ 1,265,644 
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We have relied heavily in our valuation upon known operating results and the
financial condition of ABC for the prior five fiscal years.  Additionally, we have
analyzed projections as prepared by management for future years.  We
believe that this is the most satisfactory method of valuing the stock of a
closely held corporation such as ABC.

However, T&A ultimately used valuation methods in its final analysis that are inconsistent

with this statement.  This will be pointed out as we review the schedules at the back of its

report.

Beginning on this page, the T&A report begins to address the 10 items from Revenue

Ruling 59-60 and the Department of Labor Regulations.  Each of these sections is woefully

inadequate to accomplish its intended purpose.  In the History and Nature of the Business

section there is very little information to allow a reader to truly understand the history and

nature of ABC.  In fact, this entire narrative section only takes up one half of one page.

The valuation report omits important items such as the legal form of the entity, the state

of incorporation, information about company management, competition, information about

key employees, sensitivity to seasonal or cyclical factors, and strengths and weaknesses.

The small amount of information that is included in the report includes the ownership of the

corporation including the proposed transaction, which as of November 30, 1993 should not

be considered in the valuation of ABC.  The process of valuing ABC was to determine what

the value should be for a transaction.  Including information about the transaction  makes

this valuation hypothetical.  Hypothetical valuations are defined as those that are contrary

to fact.  There is nothing in the Department of Labor Regulations that permits hypothetical

appraisals to be performed for an actual ESOP transaction.  This is one more instance

where T&A mixes up its assignments.  Either this report is for planning purposes to

demonstrate what would happen after the ESOP transaction takes place, or it is a valuation

of ABC stock for the purpose of meeting the adequate consideration requirements in an

actual transaction.  The same report cannot be used for both purposes.
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TABLE 6
BALANCE SHEET NORMALIZATION

Historic Adjustments Adjusted
Current Liabilities

Accounts Payable $                 - $ 5,245 $ 5,245 5

Payroll Taxes Payable 2,644 2,644 

Total Liabilities $ 2,644 $ 5,245 $ 7,889 

Total Members’ Equity 1,367,888 (110,133) 1,257,755 

TOTAL LIABILITIES AND
MEMBERS’ EQUITY $ 1,370,532 $ (104,888) $ 1,265,644 

Nonoperating Assets

Excess Cash $                 - $ 961,020 $ 961,020

CSV Life Insurance - 105,853 105,8536

Total Nonoperating Assets $                 - 1,066,873 $ 1,066,873

1. The Company had a large cash build up at November 30, 2004.  It did not need this

large amount of cash for operations and the excess cash is considered to be

nonoperating.

In order to determine the amount of cash needed for operations, the appraiser

analyzed B&B’s current and quick ratios, as well as its cash turnover ratio and

compared them to the industry composite date.  The following ratios were calculated:

B&B Industry

Quick Ratio 169.48 1.12

Current Ratio 206.15 2.28

Cash Turnover Ratio 6.45 29.32

To calculate a normalized level of cash necessary for operations, the appraiser

calculated how much cash would be necessary to result in an industry cash turnover

ratio of 29.32.  This amount is $175,232, which puts The Company’s turnover ratio

in line with the industry.  Although the quick and current ratios (as adjusted) are
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Not only should the history and nature of the business section of the report provide the

reader with an explanation of information about the company, but some of the items

discussed in this section should ultimately be used by the appraiser to support some of the

subjective judgment that enters into the valuation process.  For example, in the

development of the discount rate, the lack of depth of management, or having inadequate

management, would be a risk factor that should be considered.  Since there is no

information in this section to discuss the strengths and weaknesses of management, it

would be impossible for the appraiser to support any adjustment to a discount rate relating

to this item.  Later in the report, T&A assigns a significant risk factor to the continuity of

management, which is totally unsupported.

Revenue Ruling 59-60 in Section 4, Paragraph .02 states the following:

The history of a corporate enterprise will show its past stability or instability,
its growth or lack of growth, the diversity or lack of diversity of its operations,
and other facts needed to form an opinion of the degree of risk involved in
the business.  For an enterprise which changed its form of organization but
carried on the same or closely similar operations of its predecessor, the
history of the former enterprise should be considered.  The detail to be
considered should increase with approach to the required date of appraisal,
since recent events are of greatest help in predicting the future; but a study
of gross and net income, and of dividends covering a long prior period, is
highly desirable.  The history to be studied should include, but need not be
limited to, the nature of the business, its products or services, its
operating and investment assets, capital structure, plant facilities, sales
records and management, all of which should be considered as of the
date of the appraisal, with due regard for recent significant changes.
Events of the past that are unlikely to recur in the future should be
discounted, since value has a close relation to future expectancy. (Emphasis
added).
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The next section addressed in the T&A report is the Economic and Industry Outlook.  Once

again, this section lacks substance.  Furthermore, it is irrelevant to ABC.  There are three

paragraphs regarding the economy dealing with slow economic growth, deficit reduction
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higher than the industry norm, B&B needs cash to operate.  The excess cash was

reclassified as a nonoperating asset and will be considered later in the analysis.

2. As previously discussed, B&B reports its financial statements on a cash basis and

therefore, accounts receivables are not recorded on the books.  The Company

indicated that accounts receivable as of November 30, 2004 are $334,572.

However, as these funds are collected, taxes have to be paid.  The appraiser

estimated a tax rate of 40 percent, and adjusted the balance sheet to reflect net

accounts receivable of $200,743.

3. Inventory was treated similarly to accounts receivable.  The Company’s inventory

amounted to $482,256.  After tax-effecting this figure, net inventory amounted to

$289,354.

4. The Company owns fixed assets that have been purchased since the 1950s, but are

still in use.  Other assets have been depreciated using accelerated methodologies

allowable under the Internal Revenue Code, and therefore the assets do not

represent the fair market value of the assets.

We were provided with a list of the fixed assets owned by B&B, along with their

current values as determined by the client, indicating a value in use of $600,315.  We

tested these values for reasonableness utilizing straight-line depreciation, estimated

useful lives and a 15 percent salvage value and determined a value of $443,485.  We

utilized management’s estimate based on their familiarity with the industry and the

equipment.

5. Accounts payable was treated similarly to accounts receivable.  The Company’s

accounts payable and accrued expenses amounted to $8,742.  After tax-effecting

this figure, net accounts payable amounted to $5,245.

6. The Company owns life insurance policies on Robert S. Bonofiglio, Steven

Bonofiglio, Deborah Bonofiglio and Dom Grasso.  The Company owns these policies

and is the beneficiary of them.  The total cash surrender values amount to $105,853

at the valuation date.  These are considered to be nonoperating as they are not
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and health care legislation.  There is also no mention about consumer and business

confidence and speculation about interest rates, but none of this is discussed with respect

to ABC or users of its services.  

The industry data consists of two paragraphs, but also lacks sufficient information to assist

an appraiser in determining a prospective growth rate or industry risk.  Here also, by taking

a shortcut approach to performing the valuation, T&A missed the intent of Revenue Ruling

59-60, when it states in Section 4, Paragraph .02:

A sound appraisal of a closely held stock must consider current and
prospective economic conditions as of the date of appraisal, both in the
national economy and in the industry or industries with which the corporation
is allied.  It is important to know that the company is more or less successful
than its competitors in the same industry, or that it is maintaining a stable
position with respect to competitors.  Equal or even greater significance may
attach to the ability of the industry with which the company is allied to
compete with other industries.  Prospective competition which has not been
a factor in prior years should be given careful attention.  For example, high
profits due to the novelty of its product and the lack of competition often lead
to increasing competition.  The public’s appraisal of the future prospects of
competitive industries or of competitors within an industry may be indicated
by price trends in the markets for commodities and for securities.  The loss
of the manager of a so-called “one-man” business may have a depressing
effect upon the value of the stock of such business, particularly if there is a
lack of trained personnel capable of succeeding to the management of the
enterprise.  In valuing the stock of this type of business, therefore, the effect
of the loss of the manager on the future expectancy of the business, and the
absence of management-succession potentialities are pertinent factors to be
taken into consideration.  On the other hand, there may be factors which
offset, in whole or in part, the loss of the manager’s services.  For instance,
the nature of the business and of its assets may be such that they will not be
impaired by the loss of the manger.  Furthermore, the loss may be
adequately covered by life insurance, or competent management might be
employed on the basis of the consideration paid for the former manager’s
services.  These, or other offsetting factors, if found to exist, should be
carefully weighed against the loss of the manager’s services in valuing the
stock of the enterprise. 
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needed for the day to day operations of The Company.  They have been removed

from the balance sheet and will be added back at the end of the analysis.

As a result of the balance sheet analysis, the adjusted book value of the net tangible

operating assets is $1,257,755, and the value of the nonoperating assets is $1,066,873.

The historic income statements reflect that revenues have grown from approximately $2.3

million in 1998 to almost $4 million for the 12 months ended November 30, 2004, a

compound annual rate of growth of approximately 9.5 percent.  Revenue growth was fairly

steady through 2002, but increased by almost $1 million in 2003, and another $1 million in

2004, due primarily to an increase in demand.

The Company is a limited liability company that reports its income and expenses in a similar

fashion as a partnership.  As a result, the members pay tax on the profits and losses

reported in the tax returns rather than being paid a salary.  To reflect a more economic

income level of The Company, and to be able to compare B&B’s income statement to its

industry peers, the appraiser normalized the financial statements.  The process of

normalization is intended to reflect The Company’s financial statements on an economic

level; to reflect those items as a willing buyer would expect to see them as a result of normal

operations.  The income statement normalization is presented in Table 7.
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TABLE 7
INCOME STATEMENT NORMALIZATION

LTM F

December 31, Nov. 30,
2000 2001 2002 2003 2004

Historic Net Income (Schedule 2) $ 265,524 $ 267,667 $ 277,794 $ 377,694 $ 1,216,184 

Adjustments
Depreciation/Amortization Expense 17,175 18,775 8,414 82,808 (35,262)1

Officers' Compensation - Addback 250,717 212,218 302,756 261,786 175,648 2

Officers' Compensation - Reasonable (168,031) (155,399) (146,516) (172,362) (205,183)2

Other Salaries and Wages (129,612) (133,501) (137,506) (81,471) - 2

Rent Expense (68,307) (70,356) (72,467) (74,641) (76,880)3

Life Insurance Premiums 8,194 8,194 8,194 8,194 8,194 4

General Insurance Expense - - 4,379 68,645 (19,253)5

ADJUSTED PRETAX NET INCOME $ 175,660 $ 147,598 $ 245,048 $ 470,653 $ 1,063,448 

Income Taxes 61,401 48,916 92,272  187,979  424,741 6

ADJUSTED HISTORIC NET INCOME $ 114,259 $ 98,682 $ 152,776 $ 282,674 $ 638,707 

 LTM = latest 12 months.F

1. The tax laws provide a company with the ability to accelerate depreciation on certain

assets.  B&B has taken advantage of these Section 179 deductions.  This adjustment

adds back the accelerated depreciation and adjusts it to a more economic write off

of the assets

2. As mentioned previously, the members of The Company do not pay themselves

salaries, although they work for The Company. Their salaries are in the form of

guaranteed payments and a share of the profits.  In addition, during the period

analyzed, a member became an employee and an employee became a member. 

The owners’ compensation addback includes all guaranteed payments to members

along with the salary paid to the employee who became a member.

The next step in the analysis was to determine reasonable compensation for Robert,

Deborah and Steven Bonofiglio who all work for The Company.

Robert Bonofiglio, who has worked for The Company since he was in high school

runs all operations of The Company except the office.  Therefore, his salary was

deemed to be the equivalent of officer’s compensation.  To determine this amount,

-  37  -

During Mr. Jones’ deposition, he was questioned about information that he says he learned

during his management interview, in particular about the company’s expansion into

projects in Australia and England.  Since Mr. Jones described ABC as an industry leader,

questions were asked regarding its ranking in terms of other private prison companies.  To

this, he responded (January 24, Page 90, line 5):

A.  I don’t recall us having a ranking of one, two, three, four. 

When he was asked to produce his workpapers that support the management interview,

his answer was (January 24, Page 90, line 5):

A. Well, I’m not -- I don’t have notes from that discussion when
management said that their -- they were a leader, but I think the other
information contained in our file infers that they are in a leadership
position in the industry.  

Once again, when Mr. Jones was questioned in his deposition about the economic and

industry section of his report, his answers were generalities that he considered the overall

economy, but not once was he able to get specific.  In fact, at one point he answered a

question as follows (January 24, Page 103, line 6):

A. I think one of the factors that was good for the company, again, I
recollection, was -- were some stricter sentencing guidelines that were
coming into play during this time period.  Now, whether or not that’s
relating to the economy in general, I can’t speak, but I’m sure that
there is obviously some studies out there how the economy effects
crime.

Q. But you don’t have any of those studies, do you, on how the economy
effects crime in your workpapers, do you?

A. Not in my workpapers, no.

Once again, Mr. Jones attempts to make up for the fact that his workpapers were deficient

and that the T&A report does not address pertinent data that should have been included
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Published by New Jersey Department of Labor in February 2005 utilizing wage data from46

2001, Fall 2002, Spring 2003 and Fall 2003.

https://www.payscale.com/smartreport.asp.47

we utilized data from Integra Information, which consists of information compiled from

726 companies in SIC 5093 with sales between $2.5 and $4.999 million dollars.

Based on this information, officer’s compensation as a percentage of sales was as

follows:

2003 3.1

2002 3.1

2001 3.2

2000 3.3

1999 3.4

Deborah Bonofiglio is the office manager and bookkeeper.  To determine her salary

we utilized New Jersey Occupational Wages.   According to this source, the median46

salary for Front Line Supervisors/Managers of Office and Administrative Support

Workers in Hudson County was $47,980.  This was confirmed with data provided by

Payscale,  which reported that bookkeepers/managers in Hudson County were paid47

$41,000 +/- $6,000.

We utilized the data from the NJ Department of Labor for 2003.  We inflated this by

3 percent for 2004, and deflated it by 3 percent for the earlier years to reflect cost of

living adjustments.

We utilized the same sources to determine a salary for Steven Bonofiglio.  The

category in the New Jersey Occupational Wages document that was relevant was

Refuse and Recyclable Material Collectors.  The median salary in this category was

$31,330.  This was confirmed by Payscale that reported a salary (calculated from

hourly rate provided) of $29,120 +/- $4,160.
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therein.  When he was asked whether health care legislation and deficit reduction would

be positive or negative factors for ABC’s valuation he responded (January 24, Page 105,

line 1):

A. Generally speaking, I would say that those factors in itself would not
necessarily a large impact one way or the other.

In a discussion of industry players, the T&A report lists companies such as Concepts, Inc.,

Esmor, Inc., Wackenhut Corrections Corporation and Prison Systems, Ltd.  Despite

mentioning these competitors, T&A used no information from these companies’ public

filings or annual reports to support its opinions throughout the report.  Mr. Jones was

questioned about this and responded as follows (January 24, Page 128, line 11):

Q. Okay.  What I'm wondering about is where in your work papers, if any,
do you analyze  these companies in the same industry that you've just
named to analyze their growth rates, their strengths and weaknesses
of one company versus another in terms of you developing your
valuation of fair market value of ABC?  Did you do that?

A. Well, we -- we thought about it, considered it and decided that that
was not the best approach to use in valuing the business.

Q. Okay.  I appreciate your answer, but that really wasn't my question?

Q. Where in your work papers, if any, do you analyze these companies
in the same industry that you've just named to analyze their growth
rates, their strengths and weaknesses of one company versus
another in developing your valuation of the fair market value of ABC?

A. I don't know that there's any documentation in our work papers that --
that specifically go to that, although we thought about it and discussed
it with management team, et cetera.

Once again, not only did T&A ignore the main industry players, which would be an

essential part of the analysis in valuing ABC, but Mr. Jones claims that this information was

considered, but there was no documentation in the workpapers.  The workpapers did not

contain any level of documentation to meet the sufficient relevant data standard.  Once
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Published by New Jersey Department of Labor in February 2005 utilizing wage data from46

2001, Fall 2002, Spring 2003 and Fall 2003.

https://www.payscale.com/smartreport.asp.47

we utilized data from Integra Information, which consists of information compiled from

726 companies in SIC 5093 with sales between $2.5 and $4.999 million dollars.

Based on this information, officer’s compensation as a percentage of sales was as

follows:

2003 3.1

2002 3.1

2001 3.2

2000 3.3

1999 3.4

Deborah Bonofiglio is the office manager and bookkeeper.  To determine her salary

we utilized New Jersey Occupational Wages.   According to this source, the median46

salary for Front Line Supervisors/Managers of Office and Administrative Support

Workers in Hudson County was $47,980.  This was confirmed with data provided by

Payscale,  which reported that bookkeepers/managers in Hudson County were paid47

$41,000 +/- $6,000.

We utilized the data from the NJ Department of Labor for 2003.  We inflated this by

3 percent for 2004, and deflated it by 3 percent for the earlier years to reflect cost of

living adjustments.

We utilized the same sources to determine a salary for Steven Bonofiglio.  The

category in the New Jersey Occupational Wages document that was relevant was

Refuse and Recyclable Material Collectors.  The median salary in this category was

$31,330.  This was confirmed by Payscale that reported a salary (calculated from

hourly rate provided) of $29,120 +/- $4,160.
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The final adjustment made was to account for a salary for Dom Grasso who was a

member until mid-2003, and then became an employee.  We utilized his salary for

2004 and deflated it by 3 percent for the earlier years to reflect cost of living

increases.

3. A related party owns the property that B&B utilizes.  B&B has been paying all of the

expenses for the real estate, but has not been paying rent at a fair market rate.

According to the real estate appraisal performed by Mark Wm. Jansan CTA, fair

market rent for the property for 2004 was $76,880.  This was deflated by 3 percent

in the earlier years to reflect cost of living.

4. The Company owns life insurance policies on Robert Bonofiglio, Deborah Bonofiglio,

Steven Bonofiglio, and Dom Grasso, and pays the annual premiums. These assets

are considered to be nonoperating, and therefore the premiums are considered to

be a nonoperating expense and have been added back.

5. For the last few years, commercial insurance premiums for the current year were

paid at the end of the prior year.  This adjustment matches the premium expense

with the year it is for.

6. B&B is a limited liability company (LLC), which means that The Company pays no

income taxes on the state or federal level.  Instead, income is passed through to the

members and tax is paid at an individual level.

Historically, The Company has been profitable, and although it has not distributed

100 percent of net income, it has made distributions to its members.

In an LLC, the members pay tax on the net income generated by a company whether

they receive it in the form of cash or not.  If a company does not make distributions

at least equal to the tax liability of the members, then the members are

disadvantaged, as they must find other funds with which to pay their taxes.

Therefore, it is assumed that at a minimum, unless a company does not have the

cash available to make distributions to members, it will distribute an amount at least

equal to the amount of cash needed for personal taxes.
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again, Mr. Jones is relying on his statement of discussing it with management as

justification for not using this information.  While there is no doubt that an appraiser will ask

management questions, it is up to the appraiser to perform his or her own analysis, and

where necessary, due diligence to test the information that management is providing.  That

is one of many reasons why an independent appraiser is hired.

The T&A report contained too little information about the economy and industry, and the

little bit of information that was included in the report was irrelevant to the valuation of ABC.

TA 165

On this page of the T&A report, an attempt to discuss the Book Value and Financial

Condition of ABC takes place.  T&A indicates which balance sheets it used in its analysis

and states: 

Book value is generally defined as the total net value of the Corporation’s
assets on a (sic) historical cost basis of accounting, less total liabilities.  The
Corporation’s book value is indicated in the summary of the valuation
methods, however, this value indication is seldom considered definitive in
nature.

Despite this statement, Schedule XXI allocates some weight to book value as a method

of appraisal.  Book value is not an appropriate method.  It is merely an accounting concept

that should not have been used in the valuation of ABC.  

When questioned why the definition of book value is included in the report, and what T&A

was attempting to express to the reader of the valuation, Mr. Jones responded (January

24, Page 109, line 16):

A. That there's this concept of -- of book value which is not necessarily
-- and that term is a lot in a lot of circles, accounting circles, you know,
investment circles, et cetera, that is not necessarily indicative of being
the fair market value of an entity.
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Based on the adjusted net income calculated in Table 7, the members’ personal tax

rate is approximately the same as the corporate tax rate The Company would pay

if it was a C corporation.  Therefore, corporate tax rates were utilized in the

normalization process.

The amount of tax calculated has been deducted from The Company’s adjusted

pretax income to reflect the amount of cash that would be distributed by The

Company to allow its members to pay their taxes, with the balance being available

for either reinvestment in The Company or as a return to the members.

Table 8 displays The Company’s income statement on an adjusted basis.

TABLE 8
ADJUSTED INCOME STATEMENT

December 31,

LTM
November

30,
2000 2001 2002 2003 2004

Total Revenues $ 2,892,450 $ 2,443,680 $ 2,172,368 $ 3,001,669 $ 3,983,674 

Total Cost of Sales  1,998,096  1,605,341  1,264,789  1,810,197  2,132,245 

Gross Profit $ 894,354 $ 838,339 $ 907,579 $ 1,191,472 $ 1,851,429 

Total Operating Expenses  727,718  702,557  664,963  724,207  794,686 

Operating Income $ 166,636 $ 135,782 $ 242,616 $ 467,265 $ 1,056,743 

Total Other Income 9,024 11,816 2,432 3,388 6,705 

Income Before Taxes $ 175,660 $ 147,598 $ 245,048 $ 470,653 $ 1,063,448 

Income Taxes 61,401 48,916 92,272  187,979  424,741 

NET INCOME $ 114,259 $ 98,682 $ 152,776 $ 282,674 $ 638,707 

The Company’s revenues declined from 2000 to 2002 as demand declined.  However

revenues increased in 2003, as well as in the latest 12 months by almost one million dollars

per period.  At the same time, net income increased, although at a greater rate in the latest

12 months than the prior year.

These changes are demonstrated in Table 9 which reflects the common size adjusted

income statement.
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Q. Right.

A. That's what we were saying in that paragraph.

Despite knowing that book value is not necessarily indicative of being the fair market

value of an entity, T&A include this method in the valuation and assigned weight to it in

reaching its final conclusion.

In the last paragraph of this section, the T&A report states “When valuing the stock of a

closely held corporation, we believe the adjusted book value of the Corporation’s stock is

important in determining the actual current fair market value.”  When Mr. Jones was

questioned in his deposition about this statement, he answered (January 24, Page 110,

line 24):

A. It's one of the factors we consider, yes.  It's one of the many important
factors.

Once again, Mr. Jones’ lack of understanding of business valuation principles becomes

apparent.  When he was asked  to show where in Revenue Ruling 59-60 its states that

adjusted book value is important in determining the fair market value of a company such

as ABC, his response indicated Paragraph 4-C of the Revenue Ruling as his justification.

When he was further asked where in Paragraph 4-C, he read from this paragraph as

follows (January 24, Page 111, line 24):

A. Sorry.  “In computing the book value per share of stock, assets of the
investment type should be revalued on the basis of their market price
and the book value adjusted accordingly.”

The problem with Mr. Jones’ response is that the assets of ABC are operating assets and

not assets of the investment type.  A simple reading of Revenue Ruling 59-60 makes it

very obvious that the Revenue Ruling distinguishes between investment type assets and

operating type assets.  An investment asset is one that a company would invest in such

as marketable securities, excess real estate, etc.  An operating asset is one that is used
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TABLE 9
COMMON SIZE ADJUSTED INCOME STATEMENT

December 31,

LTM
November

30,
2000 2001 2002 2003 2004

Total Revenues 100.00% 100.00% 100.00% 100.00% 100.00% 

Total Cost of Sales 69.08% 65.69% 58.22% 60.31% 53.52% 

Gross Profit 30.92% 34.31% 41.78% 39.69% 46.48% 

Total Operating Expenses 25.16% 28.75% 30.61% 24.13% 19.95% 

Operating Income  5.76%  5.56% 11.17% 15.57% 26.53% 

Interest Expense  0.00%  0.00%  0.00%  0.00%  0.00% 

Total Other Income  0.31%  0.48%  0.11%  0.11%  0.17% 

Income Before Taxes  6.07%  6.04% 11.28% 15.68% 26.70% 

Income Taxes  2.12%  2.00%  4.25%  6.26% 10.66% 

NET INCOME 3.95% 4.04% 7.03% 9.42% 16.03% 

Note: Figures may not add due to rounding.

As can be seen in Table 9, The Company’s gross profits as a percentage of sales

decreased from 2002 to 2003, and increased in the latest 12 months.  The Company’s gross

profit is almost double the industry’s gross margin indicating strength in its pricing.

Operating expenses increased on a dollar basis in the last year, but due to the larger

increase in revenues, operating expenses as a percentage of sales decreased about 4

percent.  This is a further decline on a percentage basis from the prior year.

From a net income perspective, B&B is very strong.  Its net income has increased from 3.95

percent to 16.03 percent of revenues over the period under review.  The industry reflects

net income of 1.03 percent indicating that B&B appears to be considerably stronger than the

industry.

The final step in the financial analysis is a ratio analysis, comparing The Company’s ratios

with industry data from Integra Information.  This analysis was only performed utilizing the

latest 12 month figures because this is the only period analyzed that we were able to adjust
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in the business operations to permit the company to perform services or sells goods, and

therefore, earn a return based on its day to day business operations.  When Mr. Jones was

questioned about what assets on the balance sheet are of the investment type in this

valuation, his response was (January 24, Page 112, line 18):

A. Well, I would consider all of the assets to be investments of the
company.

Q. Well, it says assets of the investment type should be revalued.  Are
you saying that that's referring to all assets?

A. Well, all assets are invested in by the company.  They have to make
investment in all their assets.

However, upon further questioning, he gave the following answers (January 24, Page 113,

line 14):

Q. Okay.  That's what you're telling me.  What is the difference, if any,
between an investment type asset and an operating asset of a
company?

A. Well, an operating asset would be one that used in the -- as by
definition the operations of the -- of the day-to-day operations of the
business.

Q. So for example -- go ahead.

A. And the investment type would be generally -- generally speaking, on
that is held for investment purposes only.

Q. Okay.  So in the situation with ABC Jail Company, Inc., obviously the
prisons would be an operating asset, not an investment type asset.

A. The prisons would be used in operations, yes.

The significance of Mr. Jones not understanding the difference between an investment

type asset and an operating asset is a critical error in applying the spirit of Revenue Ruling

59-60.  In section 5 of this very important Revenue Ruling, it states the following:
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Sec. 5. Weight to Be Accorded Various Factors.
The valuation of closely held corporate stock entails the consideration of all
relevant factors as stated in section 4.  Depending upon the circumstances
in each case, certain factors may carry more weight than others because of
the nature of the company’s business.  To illustrate:

1. Earnings may be the most important criterion of value in some cases
whereas asset value will receive primary consideration in others.  In
general, the appraiser will accord primary consideration to earnings
when valuing stocks of companies which sell products or services to
the public; conversely, in the investment or holding type of company,
the appraiser may accord the greatest weight to the assets underlying
the security to be valued.

2. The value of the stock of a closely held investment or real estate
holding company, whether or not family owned, is closely related to
the value of the assets underlying the stock.  For companies of this
type the appraiser should determine the fair values of the assets of
the company.   Operating expenses of such a company and the cost
of liquidating it, if any, merit consideration when appraising the relative
values of the stock and the underlying assets.  The market values of
the underlying assets give due weight to potential earnings and
dividends of the particular items of property underlying the stock,
capitalized at rates deemed proper by the investing public at the date
of appraisal.  A current appraisal by the investing public should be
superior to the retrospective opinion of an individual.  For these
reasons, adjusted net worth should be accorded greater weight in
valuing the stock of a closely held investment or real estate holding
company, whether or not family owned, than any of the other
customary yardsticks of appraisal, such as earnings and dividend
paying capacity.

  

Based on the above quote, earnings would be the most important consideration in the

valuation of ABC.  Despite this, the T&A report places a significant amount of weight on

methodologies that rely heavily on adjusted book value and/or book value.  While it would

be appropriate to consider these methods, they should have been eliminated based on the

nature of ABC’s business.  Furthermore, the manner in which the various methodologies

were applied, even those that should not have been used in the valuation of ABC, was

incorrect. 
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the balance sheet to be comparable to the industry data.  This analysis is displayed in Table

10.

TABLE 10
ADJUSTED FINANCIAL RATIOS

LIQUIDITY / SOLVENCY
Quick Ratio  47.66 
Quick Ratio - Integra 1.12 
Current Ratio  84.34 
Current Ratio - Integra 2.28 
Days Accounts Receivables Outstanding 9.20 
Days Accounts Receivables Outstanding - Integra  28.52 
Days Accounts Payable 0.45 
Days Accounts Payable - Integra  34.13 
Days W orking Capital  60.24 
Days W orking Capital - Integra  45.80 
Days Inventory Sales  24.77 
Days Inventory Sales - Integra  51.85 

TURNOVER
Receivables Turnover 39.69
Receivables Turnover - Integra  12.80 
Cash Turnover  29.11 
Cash Turnover - Integra  29.32 
Inventory Turnover  14.74 
Inventory Turnover - Integra 7.04 
Current Asset Turnover  10.43 
Current Asset Turnover - Integra 4.33 
W orking Capital Turnover 6.06 
W orking Capital Turnover - Integra 7.97 
Fixed Asset Turnover  12.73 
Fixed Asset Turnover - Integra  24.99 
Total Asset Turnover 5.73 
Total Asset Turnover - Integra 3.29 
Payables Turnover 813.06 
Payables Turnover - Integra  10.69 
SG&A Expense to Cash 5.81 
SG&A Expense to Cash - Integra 6.42 

DEBT
Times Interest Earned 0.00 
Times Interest Earned - Integra 2.67 
Total Liabilities to Total Assets 0.01 
Total Liabilities to Total Assets - Integra 0.47 
Total Liabilities to Equity 0.01 
Total Liabilities to Equity - Integra 0.88 
Short-Term Debt to Equity -
Current Debt to Equity - Integra 0.07 
Long-Term Debt to Equity -
Long-Term Debt to Equity - Integra 0.23 
Total Interest-Bearing Debt to Equity -
Total Interest-Bearing Debt to Equity - Integra 0.30 
Total Assets to Equity 1.01 
Total Assets to Equity - Integra 1.88 
Total Liabilities to Invested Capital 0.01 
Total Liabilities to Invested Capital - Integra 0.68 
Net Fixed Assets to Equity 0.48 
Net Fixed Assets to Equity - Integra 0.25 
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TABLE 10
ADJUSTED FINANCIAL RATIOS

PROFITABILITY
Pretax Return on Assets 84.02%
Pretax Return on Assets - Integra 5.50%
After tax Return on Assets 50.46%
After tax Return on Assets - Integra 3.40%
Pretax Return on Equity 84.55%
Pretax Return on Equity - Integra 10.40%
After tax Return on Equity 50.78%
After tax Return on Equity - Integra 6.50%
Pretax Return on Net Sales 26.70%
Pretax Return on Net Sales - Integra 1.70%
After tax Return on Net Sales 16.03%
After tax Return on Net Sales - Integra 0.00%
Pretax Return on Invested Capital 84.55%
Pretax Return on Invested Capital - Integra 7.95%
Return on Invested Capital 50.78%
Return on Invested Capital - Integra 4.93%

GROWTH (CAGR - 5 YEARS)
Sales 8.33%
Sales - Integra 1.30%
Operating Income 58.69%
Operating Income - Integra 1.30%
Pretax Profit 56.86%
Pretax Profit - Integra 3.40%
Net Income 53.76%
Net Income - Integra 3.70%

The liquidity and turnover ratios indicate the strength of the financial position of B&B.  It has

a lot of cash, and low receivables, payables and inventory, which are all turned over

frequently.

B&B utilizes no debt and has very few liabilities in comparison to the industry.  Sometimes

this can be ineffective, but B&B has plenty of liquidity and a lack of debt does not appear to

be affecting operations in a negative way.

From a profitability standpoint, B&B is considerably stronger than its industry peers.  This

is true of growth as well.

Overall, B&B has been extremely strong historically on both a stand-alone basis, as well as

in comparison to the industry.

-  43  -

In calculating the adjusted book value, the only adjustment made to the balance sheet was

a write up of the real estate values to fair market value based on appraisals performed by

an outside real estate appraiser.  No other assets or liabilities were discussed regarding

any potential adjustments.  Furthermore, T&A failed to take into consideration any

intangible assets that may need to be reflected to properly adjust the balance sheet to fair

market value.  Nowhere in its report, does T&A discuss the fact that it is determining

adjusted book value with only the tangible assets and liabilities.  When asked where in the

literature Mr. Jones could point to for support of the adjusted book value not including

intangible assets, his response was (January 24, Page 126, line 20):

A. I can't specifically say that I have a source to cite you off the top of my
head.

At the bottom of this page, the T&A report discusses the Earning Capacity of ABC.  T&A

discusses annualized revenues growing from $4.7 million to approximately $13.7 million.

However, there is no further analysis beyond this.  In this section, they also indicate that

“Net earnings of an ongoing corporation are, in our opinion, one of the most important

factors available in determining the fair market value of a closely held corporation’s stock.”

The report continues with:

We believe the potential investors in the stock of a corporation would place
more emphasis on the most recent years’ earnings when valuing the
corporation.  Therefore, when using the net earnings method in determining
the fair market value of ABC’s stock, we have weighted the most recent
years’ net earnings more heavily than the prior years’ earnings.

Reading the T&A report, thus far, leaves the reader with the feeling that adjusted book

value is very important, but so are earnings.  T&A contradicts itself by stating that these

methods are both very important in this assignment. ABC was an operating company, and

as such earning capacity is much more important that its assets and liabilities.
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THE EARNING CAPACITY OF THE COMPANY

A summary of The Company’s historic revenues and adjusted net income are presented in

Table 11.

TABLE 11
SUMMARY OF EARNINGS

FOR THE

Year Ended December 31,

LTM
November

30,

2000 2001 2002 2003 2004

Revenues $ 2,892,450 $ 2,443,680 $ 2,172,368 $ 3,001,669 $ 3,983,674

Adjusted Net Income 114,259 98,682 152,776 282,674 638,707

Return on Sales 3.95% 4.04% 7.03% 9.42% 16.03%

The Company’s revenues have fluctuated over the last five years, although in the last three

years they have increased significantly.  In dollars, net income has followed the same

pattern, although as a percentage of revenues, net income has increased each year.

The valuation process is a prophecy of the future and the willing buyer looks at the past to

determine what will happen in the future.  The forecasts for the metal industry indicate that

demand should continue, and therefore, prices should continue at their high levels.

However, processors such as B&B could begin to have difficulty obtaining raw materials and

its cost of sales could increase, thus driving down net income.

As a result of these factors, the appraiser determined that a weighted average of the last

three years’ net income is a reasonable proxy of the future.  However, more weight was put

on the latest 12 months income, as the industry forecasts are indicating that the most recent

year’s results should continue for at least another year or two.  Therefore, future earning

capacity is calculated as follows:
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As a general rule, most appraisers are much more concerned with cash flow than they are

earnings.  Although Revenue Ruling 59-60 discusses earning capacity, the interpretation

in the appraisal industry is that this does not necessarily mean net earnings.  In a growing

company, cash flow is much more important than earnings since many profitable

companies go out of business because they do not have the necessary cash flow to fund

their growth.  No consideration is made in this valuation as to how ABC would fund the

extraordinary growth that was being projected for the company. 

TA 166

Continuing the discussion about Earning Capacity, T&A indicates that: 

We made adjustments for excess compensation of officers over what would
be a “normalized amount.”  This amount has been determined for what has
been calculated as the amount necessary to pay unrelated third parties for
the management of the Corporation.  

However, there is no explanation in the report as to how this information was derived, nor

is there any documentation in the T&A workpapers.  When asked about the workpapers,

Mr. Jones responded (January 24, Page 138, line 2):

A. I don't recall a specific work paper in our file about that; however, we did
discuss with them what the appropriate level of compensation would be for
someone to provide the services that -- that was being provided by the
shareholders.

Q. Okay.  Where in you work -- I’m sorry, I don’t want to cut you off.

A. Well, I was just saying that based on our discussions with them and our
general knowledge of businesses that we've worked with through -- over the
-- throughout the years that we concluded that 200,000 per stockholder
would be indicative of what they would have to go out and hire somebody to
do their jobs.

Q. Okay.  Show me in your work papers where you documented that
conversation and your general knowledge of the business?
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2002 2003

LTM
November

30,
2004

Net Income $ 152,776 $ 282,674 $ 638,707

W eight 1 1 3

W eighted Net Income $ 152,776 $ 282,674 $ 1,916,120

Three Year W eighted

Average Net Income $ 470,314
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A. I don't believe it's in our work papers.

Once again, Mr. Jones attempted to respond in general terms regarding T&A’s or his

knowledge about management compensation, but he fails to demonstrate that any analysis

or research was performed including what other individuals in the field were earning.  A

$200,000 per officer figure appears to be pulled out of the air and remains unsupported.

There is no discussion in the report as to management’s jobs duties, the hours worked, or

the experience required to perform the particular function of each officer.  Therefore, there

is no basis upon which to estimate reasonable compensation.  This adjustment is

supposed to be well supported, and in this instance, it is totally unsupported.  T&A lacks

sufficient relevant data to support this item. 

The next section of the report is a discussion of the Dividend Paying Capacity.  Despite

indicating that distributions have been made to permit the shareholders to pay their

respective federal and state income taxes, there is no quantification of the amounts that

were paid.  Rather than properly addressing the dividend paying capacity, the T&A report

states: 

Considering the nature of the industry and its potential growth as well as the
Corporation’s size and method of operation, it does not appear the
Corporation’s dividend paying capacity is greatly in excess of the current rate
of dividends being paid.  The Corporation will retain substantially all its equity
in order to support anticipated growth, debt service requirements and
operations.  As a closely held entity, the Corporation does not have the
access to equity markets which are available to publicly held corporations to
finance anticipated growth.

This statement has no analysis associated with it in the report or in the workpapers from

which T&A was able to reach the conclusion that it wrote in its report.  In his deposition, Mr.

Jones stated (January 24, Page 142, line 5): 
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Although this includes one month after the valuation date, The Company historically has48

made these payments in December.

THE DIVIDEND PAYING CAPACITY OF THE COMPANY

As with any privately-owned company, there is no requirement to pay distributions to the

members.  A publicly-traded company generally disburses dividends as a means to entice

investors to invest in The Company.  The question raised in Revenue Ruling 59-60 is, does

The Company have the capacity to pay dividends?

In an LLC, the members pay tax on the net income of the company, whether it is distributed

or not.  Historically the LLC has made guaranteed payments to its members, as well as

distributed some of its profits.

However, nothing in the LLC agreement requires distributions or requires a certain amount

of profits to be distributed, although it is not expected that these distributions will be

discontinued, if for no other reason than to provide funds to the members to pay their

personal tax liabilities.

In the last five years, distributions have been as follows:

2000 $ 270,000

2001 289,000

2002 350,000

2003 305,000

2004 315,00048

Although there is a history of distributions, there is no relationship between these amounts

and adjusted net income.  In addition, since the appraiser cannot calculate historic cash flow

due to the way The Company reports its revenue and expenses, a relationship between

cash flow and distributions cannot be determined.  Therefore, a quantification of dividend

paying capacity cannot be made.
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We knew that they were going to be needing capital to expand -- to finance
the expansion of their operations, so they were probably going to be
retaining as much as they could in order to finance those growth operations
and to -- and to service the existing debt that they had prior to the
transaction.  

The ironic part about Mr. Jones’ statement is that T&A assisted management in producing

a forecast for the Bank of Jacksonville.  In that forecast, however, there was no provision

for capital expenditures, which indicates that the projected cash flow would be significantly

overstated.  The possibility of ABC continuing its operations without capital expenditures

is impossible.  Therefore, while net cash flow is sometimes considered to be dividend

paying capacity, T&A never calculated the net cash flow that would be available after a

proper reinvestment of its cash was provided for to grow ABC.  As a result, the dividend

paying capacity section, while included in the report, was omitted from the analysis.

The next section of the report discusses Goodwill and Intangible Value.  Once again, T&A

demonstrates that it did not have the professional competence to undertake the

assignment.  In this section, T&A states “...goodwill has many definitions, and for valuation

purposes is sometimes considered to be value in excess of book value.”  This statement

is absolutely incorrect in a business valuation context.  Goodwill is never a value in excess

of book value.  Goodwill is a value in excess of the net tangible and identifiable intangible

assets.  Book value is an accounting concept that does not reflect the fair market value of

the assets and liabilities.  The difference between the tangible assets and liabilities and the

total value of the company would be the intangible value, not all of which is attributable to

goodwill.  T&A also states that “Goodwill in the context of Rev. Ruling 59-60, whether

positive or negative, is determined by the overall valuation of the Corporation’s equity in

relation to its book value.”  The very mention of negative goodwill must be questioned.  A

company either has goodwill or does not have goodwill.  If it has goodwill, frequently the

role of the appraiser is to determine if that goodwill has value.  The value cannot be less

than zero.  There is no such valuation concept as negative goodwill.
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However, it clearly appears that dividend paying capacity does exist and this will be factored

into the final analysis and calculation of value.
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TA 167

At the top of this page, there is a discussion about Comparable Stock Values.  Despite

identifying its procedure to develop a group of public corporations that could be used in this

part of the assignment, T&A did not do what it said it did.  When Mr. Jones was questioned

about the procedures and analysis, the following discussion took place (January 24, Page

149, line 12):

Q. Okay.  Now, can you point out again in your work papers, Exhibit 368, where
you have the detailed criteria that you use to identify the comparable
companies and detail what you use to perform any analysis on the
companies that were located?

A. Your question again is with respect to our work paper?

Q. Yes.  I want you to go to your work papers, Exhibit 368, and show me where,
if anywhere, you have your criteria that you used to identify the comparable
companies and detail what you used perform any analysis of those
companies.

A. I don't think we have a work -- work paper that is in detailed format that
outlines the -- the criteria, I think you referred to --

Q. Right?

A.  -- that at the end of the page there's a handwritten conclusion that
we're not going to use these -- this methodology.  So I don't believe
there's a work paper to that effect.

Q. Okay.  So even though you have in – on page 167 of Exhibit 307 that
you say “Entities obtained in our search, while having many
similarities” -- just stop right there.  You can't really even point me to
any entities obtained in your search, is that right, from your work
papers?

A. Well, we considered some of the other entities that were in the
industry.

Q. Okay.  But you didn't put a work paper in about why you decided that
you could not use them as a comparable company.  Is that what
you're telling me?
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WHETHER OR NOT THE ENTERPRISE HAS GOODWILL
OR OTHER INTANGIBLE VALUE

In addition to the value of the physical assets of B&B, it is necessary to determine whether

any goodwill or other intangible assets exist, and if so, what value to place on that goodwill

and/or other intangible assets.

In our opinion, B&B goodwill and intangible value will best be captured using the income and

market approaches, if any goodwill and/or intangible value exists.
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A. We did not put together a work paper.

This is one more instance where sufficient relevant data was not obtained by the appraiser.

Besides the fact that T&A mislead the reader of its report by stating that it did certain

procedures that it did not do, there was nothing contained in the workpapers to support that

there was even a proper attempt to apply the market approach in the valuation of ABC.

Fair market value comes from the market.  The market approach is the most fundamental

approach to valuation in a fair market value analysis.

The T&A report states “Entities obtained in our search, while having many similarities tend

to be much more widely held in ownership which in turn indicates the stock being traded

publicly would have substantial minority interests discounts applied.”  Besides there being

no search, this statement demonstrates either T&A’s desire to specifically eliminate this

methodology or its complete lack of understanding of the methodology.  There is no

question that a publicly traded stock is generally more widely held than a closely held

stock; that is the nature of the security.  To use this as an excuse for not using this data

to value ABC defies logic.  In fact, minority values are used from the public market on a

regular basis in the valuation process.  There are numerous studies that measure the

control premiums paid above the minority price that could have been used had this

methodology been properly considered.  Based on Mr. Jones’ testimony, we believe that

no one at T&A had sufficient knowledge as to the proper application of this method, which

is the reason why it was eliminated from consideration.  In a niche industry, such as the

one in which ABC operated within, the most likely purchaser would be an industry player.

In fact, that is exactly what happened several years later.  Therefore, the best companies

to be considered in the application of the market approach would be the potential

purchasers of this company.  Eliminating this methodology and ignoring the industry

players, as few as there were, was negligent on the part of T&A.

Despite indicating that a search of entities was conducted, T&A did not do this.  When

asked about this, Mr. Jones stated in his deposition (January 24, Page 169, line 9):
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SALES OF THE STOCK AND THE SIZE
OF THE BLOCK OF STOCK TO BE VALUED

Revenue Ruling 59-60 suggests that appraisers consider whether there have been any

previous sales of the stock, and the size of the block being valued.  There have been no

recent sales of The Company’s member interests.

The block being valued is a 1 percent voting interest, which is considered in the various

methodologies utilized.
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A. We -- we discussed with management other entities that are in the
business.  We -- we got some information about those businesses --.

Q. Okay.

A. -- and did a preliminary review.

When specifically asked whether or not Mr. Jones did an independent search for

comparable companies he answered (January 24, Page 170, line 3):

A. Well, we asked them for the names of the others in the industry.  And
some of the articles we previously referred to referred to some of the
other entities that were in -- in the similar business --.

In essence, T&A inaccurately portrayed in its report the attempt to apply the market

approach.  The eighth factor of Revenue Ruling 59-60 states the following:

Section 2031(b) of the Code states, in effect, that in valuing unlisted
securities the value of stock or securities of corporations engaged in the
same or a similar line of business which are listed on an exchange should be
taken into consideration along with all other factors.  An important
consideration is that the corporations to be used for comparisons have
capital stocks which are actively traded by the public.  In accordance with
section 2031(b) of the Code, stocks listed on an exchange are to be
considered first.  However, if sufficient comparable companies whose stocks
are listed on an exchange cannot be found, other comparable companies
which have stocks actively traded on the over-the-counter market also may
be used.  The essential factor is that whether the stocks are sold on an
exchange or over-the-counter there is evidence of an active, free public
market for the stock as of the valuation date.  In selecting corporations for
comparative purposes, care should be taken to use only comparable
companies.  Although the only restrictive requirement as to comparable
corporations specified in the statute is that their lines of business be the
same or similar, yet it is obvious that consideration must be given to other
relevant factors in order that the most valid comparison possible will be
obtained.  For illustration, a corporation having one or more issues of
preferred stock, bonds or debentures in addition to its common stock should
not be considered to be directly comparable to one having only common
stock outstanding.  In like manner, a company with a declining business and
decreasing markets is not comparable to one with a record of current
progress and market expansion.  
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THE MARKET PRICE OF STOCKS OF CORPORATIONS
ACTIVELY TRADED IN THE PUBLIC MARKET

The final factor of the eight factors in Revenue Ruling 59-60 is a market comparison

between the appraisal subject and other companies that are traded on public stock

exchanges, or transactions of companies that were sold in the public or private

marketplaces. This is the basis for the market approach to valuation.

GUIDELINE COMPANIES

In an attempt to apply the market approach, this appraiser performed a computerized search

in the Alacra Public Companies database, looking for companies that could be considered

"comparable" to B&B.  Comparability is generally difficult to achieve in business valuations,

as privately-owned businesses tend to adapt to the management of a company.  Smaller

companies often take on the personality of the individual owner, and it is not until a company

is considerably larger and becomes managed by a team of professional managers who are

responsible to multiple owners, rather than just one or two, that it becomes comparable.

In order to locate potential guideline companies, the appraiser used the following search

criteria:

1. The company's Standard Industrial Classification Code had to be 5093.

2. The company had to operate in the United States.

Based on this criteria, seven companies were located.  These companies are discussed

below:

Schnitzer Steel Industries, Inc: This company collects, processes and recycles metals and

manufactures finished steel products.  Its sales are approximately $688 million dollars.  Due
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The market approach is considered to the best indication of fair market value since this

type of value comes from the market.  While determining good comparable companies is

at times difficult, that is never a reason to dismiss the approach without attempting its

application.  In fact, the standards of all appraisal organizations tell the appraiser to

consider all applicable approaches and methods for any valuation that is performed.  To

merely say that I considered it and I ruled it out is not in the spirit of appraisal standards.

The appraiser has an obligation to properly apply valuation procedures.  

Since an ESOP valuation is so closely tied to the spirit of Revenue Ruling 59-60 and the

Department of Labor Regulations, omission of the market approach in this fashion was

negligent.  Even in Mr. Jones’ deposition he admitted that a possible comparable would be

“rehab” facilities (January 24, Page 171, line 12), but they were not identified in his report

or in his workpapers.

At the bottom of this page, the T&A report includes boilerplate about valuation

methodologies.  It starts off by indicating “There are four general methods of valuation to

be considered in any valuation assignment, they are the asset, income, market data and

cost methodologies.”  When asked in his deposition, Mr. Jones could not point to a an

authoritative source that discusses these four general methods of valuation.  The valuation

literature indicates that there are only three approaches to business valuation.  They are

the market approach, the income approach and the asset based approach.  The asset

based approach, formerly had been known as the cost approach, but the terminology was

changed a number of years ago.  T&A refers to methods, however the appraisal literature

calls these approaches.  Methods exist within the approaches.  Despite the incorrect

terminology, there are not four general methods (approaches), but only three.  It appears

that T&A merely lifted boilerplate from somewhere without verifying or understanding

whether or not it was correct.  

The cost approach is predominately used in the valuation of intangible assets in a business

valuation setting.  It is sometimes known as the cost to create approach, which is the
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to its manufacturing activities and its size (revenues are 172 times B&B’s revenues), this

company is not a relevant company to use as a proxy for the valuation of B&B.

Metal Management, Inc.: Metal Management, Inc. is a full-service metals recycler with

recycling facilities in 13 states.  Revenues for the company are approximately $1,702 million,

which reflects increased demand and higher selling prices of ferrous products.  Due to the

size of this company, it is not deemed to be relevant to the valuation of B&B.

Itronics Inc.: This company provides petrochemicals waste collection services, recovers

and refines silver from photochemicals, manufactures liquid fertilizers, and sells liquid

fertilizers.  In addition, the company’s revenues have declined, and net losses have been

increasing.  Due to the differences in lines of business between this company and B&B, as

well as the growth of B&B versus the declines suffered by Itronics, this company will not be

used as a guideline company.

Appliance Recycling Centers of America: This company provides reverse logistics,

energy efficiency and appliance recycling services for appliance manufacturers and retailers,

utility companies, waste management businesses and others.  The company’s revenues

have been increasing, and its net loss is shrinking.

Rubber Technology International: The company was previously engaged in rubber

recycling, but currently plans to supply construction-grade sand for use in building

applications.  The company’s stock is priced at less than one cent per share and its reported

market capitalization is $0.  Therefore, this company cannot be utilized as a guideline

company.

Prins Recycling Corp.: Although this company showed up when a guideline company

search was performed, it has not filed reports with the Securities and Exchange Commission

since 1996.  Therefore, this company cannot be used as a guideline company.

MR3 Systems, Inc.: MR3 Systems is a metals technology company which uses its

proprietary process to chemically process precious metals, ores, hazardous wastes and

other complex metal sources into pure metals and specialty chemical products.  In addition,

its stock was trading at about 30 cents a share, which is considered to be a penny stock.
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recreation of a business asset from scratch.  It is certainly not one of the approaches to

valuing an entire business.  This would not only be impractical, it would also be cost

prohibitive for most businesses as every asset would have to have analysis performed

about it to recreate it from scratch.

Once again, at the bottom of this page, in a discussion of the asset approaches, T&A

indicates “Book value represents the accounting net equity of the business.  According to

generally accepted accounting principles (GAAP), book value is composed of the historic

cost of assets minus liabilities, and is therefore not considered a measure of value.”

Despite this comment, T&A nevertheless used book value as one of the methods to value

ABC.

TA 168

Continuing in the same paragraph as above, T&A indicates “Conversely, adjusted book

value represents the fair market of the tangible assets and liabilities of the business.  For

operating businesses, this is considered a good measure of the bare minimum bench mark

price.”  The adjusted book value method if properly performed should include intangible

assets, otherwise only a portion of the company is being valued.  At the end of the

discussion of the asset approach the T&A report discusses liquidation value.  In fact, it

states “This value is most often used when the business has no current earnings or

prospects thereof.”  However, not only did T&A use this method, they used it incorrectly.

Once again, using methods that have no appropriate application in a valuation further

demonstrates negligence in the valuation of ABC.  

The next section discussed in this report is the income approach.  T&A  indicates:

The most common techniques under this methodology are : (sic) the
Price/Earnings Ratio Analysis, the Discounted Future Earnings, the
Capitalization of Excess Earnings, Capitalization of Earnings, the Dividend
Payout Ratio and a multiple of Gross Receipts. 
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increasing.  Due to the differences in lines of business between this company and B&B, as

well as the growth of B&B versus the declines suffered by Itronics, this company will not be

used as a guideline company.

Appliance Recycling Centers of America: This company provides reverse logistics,

energy efficiency and appliance recycling services for appliance manufacturers and retailers,

utility companies, waste management businesses and others.  The company’s revenues

have been increasing, and its net loss is shrinking.

Rubber Technology International: The company was previously engaged in rubber

recycling, but currently plans to supply construction-grade sand for use in building

applications.  The company’s stock is priced at less than one cent per share and its reported

market capitalization is $0.  Therefore, this company cannot be utilized as a guideline

company.

Prins Recycling Corp.: Although this company showed up when a guideline company

search was performed, it has not filed reports with the Securities and Exchange Commission

since 1996.  Therefore, this company cannot be used as a guideline company.

MR3 Systems, Inc.: MR3 Systems is a metals technology company which uses its

proprietary process to chemically process precious metals, ores, hazardous wastes and

other complex metal sources into pure metals and specialty chemical products.  In addition,

its stock was trading at about 30 cents a share, which is considered to be a penny stock.
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Due to differences in lines of business, as well as the fact that the stock trades at such a low

price, this company could not be used in the analysis.

After reviewing these guideline companies, only one company remains.  This is statistically

insignificant and no conclusions can be drawn from one company.  Therefore, the guideline

public company method will not be utilized in this valuation.

MERGER AND ACQUISITION TRANSACTIONS

In addition to attempting to review the market price of stocks traded on an exchange, this

appraiser also  reviewed merger and acquisition activity.  In order to accomplish this, we

searched the following databases to obtain information:

1. The Institute of Business Appraisers Inc.’s (IBA) database.

2. Bizcomps database.

3. Pratt’s Stats database.

4. Done Deals database.

THE INSTITUTE OF BUSINESS APPRAISERS, INC.

The IBA database consists of approximately 20,000 transactions of closely-held companies,

many of which are companies with revenues of less than $500,000. The only search criteria

utilized in this database was that the SIC Code had to be 5093.  Our search revealed 15

transactions from this database.  Of these transactions, all but one are from the 1990s, most

before 1995/1996.  In addition, except for one transaction, revenues of the target companies

were $900,000 or less, considerably smaller than B&B.  One transaction provided no

revenue data.
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Once again, there is no valuation treatise that would support all of these methods under

the income approach.  A price/earnings analysis, a multiple of gross receipts and using a

dividend payout ratio are all market approach applications, not income approach

methodologies.  This is one more instance where T&A demonstrates its lack of  knowledge

of business valuation.  Even its report boilerplate is incorrect.  To further support our

position, when asked in his deposition about price/earnings ratios and multiple of gross

receipts being part of the market approach as opposed to the income approach, Mr. Jones

stated (January 24, Page 178, line 12):

A. I would say that that – that is in the wrong paragraph, if that’s your
questions.

When asked about the multiple of gross receipts, he stated (January 24. Page 178, line

25):

A. I would agree with you on the gross receipts part.  That is, again, in
the wrong paragraph.

At the bottom of this page is a discussion about the cost method.  As previously

mentioned, this method is applied to particular assets.  The description included in this

business valuation report would be correct if it were being applied to a particular asset such

as a piece of equipment.  Functional, economic, and physical depreciation are the types

of depreciation that are considered by a machinery and equipment or real estate appraiser.

If this method were being applied to value specific tangible assets, it would be correct, as

stated.  However, it is totally out of context in the T&A report.



- 53 -

The IBA database reports nine data points and two pricing multiples: price to gross revenues

and price to earnings.  Our analysis revealed that there appears to be almost no statistical

relationship in either data set.  As a result, this data will not be used in the analysis.

BIZCOMPS

The Bizcomps database is similar to the IBA database in that it primarily consists of

transactions of smaller, closely held companies. This database does not contain as many

transactions as the IBA database.  A search for transactions categorized under SIC Code

5093 returned eight transactions.  This data was similar to the data located in the IBA

database, although several of the transactions were more recent.  However, this data also

seemed to have no statistical relationships and therefore, no reliance was placed on it.

PRATT’S STATS

The Pratt’s Stats database contains several thousand transactions, many of which involve

companies that are considerably larger than those in the IBA and Bizcomps databases. A

search of the Pratt’s Stats database for transactions involving companies in SIC Code 5093

returned eight transactions.  There were three stock transactions, and five asset sales.

Three transactions are not enough to use to draw any conclusions, so the stock transactions

were not utilized.

Of the five asset transactions, one was the purchase of an auto wrecking service, and two

were classified as environmental service companies.  Upon further analysis, it was

determined that these two companies provide consulting services and recycle liquid waste.

After eliminating these companies, two remained, which was not enough data to utilize.
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TA 169

This page lists all of the methods that were used in this valuation, many of which are

inappropriate for the valuation of ABC.  Book value, adjusted book value and liquidation

value have no place in the valuation of ABC.  Single period capitalization models such as

the capitalization of earnings or the capitalization of earnings before interest were

incorrectly applied.  The capitalization of excess earnings is also incorrectly applied.  The

discounted future earnings methods were inconsistently applied and are totally

unsupported.  Each of these methods will be discussed in our report as we reach the

appropriate schedule at the back of the T&A report.

TA 170

In the discussion of the capitalization of excess earnings method, T&A states “The

capitalization of excess earnings method is the most widely used valuation technique.”

This statement in the T&A report is inaccurate.  While this method was widely used, it was

certainly not the most widely used method of valuation.  In fact, this method is

predominately used for small businesses and professional practices, hardly applicable to

a business such as ABC.  Mr. Jones testified in his deposition (January 24, Page 195, line

12) that “I’ve seen it in small and large businesses.”  However, not only did T&A apply this

method incorrectly, it used the method despite the language that appears in Revenue

Ruling 68-609 regarding this method.  

Revenue Ruling 68-609 is the outgrowth of Appellate Review Memorandum 34, C.B.2, 31

(1920).  It was originally promulgated due to prohibition and the lost intangible value that

would have to be measured for distilleries and breweries.  Known also as the formula

approach, Revenue Ruling 68-609 states “The ‘formula’ approach should not be used if

there is better evidence available from which the value of intangibles can be determined.”

The revenue ruling states “accordingly, the ‘formula’ approach may be used for determining

the fair market value of intangible assets of a business only if there is no better basis
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DONE DEALS

A search of the Done Deals database for transactions involving businesses in SIC Code

5093 from January 1, 1998 through December 4, 2004 revealed a total of 16 transactions,

seven were asset transactions, and nine were stock transactions.

Of the asset transactions, five transactions were eliminated, as their lines of business were

not metal recycling.  Of the stock transactions, six were eliminated due to differences in lines

of business.  As a result of this analysis, the data from Done Deals could not be utilized.
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therefore available.”  Despite the fact that even the originator of this revenue ruling says

it should not be used, individuals use it and misuse it on a regular basis.  

The description in the T&A report, item number three, of the capitalization of excess

earnings method deviates from the calculation performed on Schedule IX on page TA 191.

The write up discusses the fact that a return on the adjusted book value should be taken

but the mathematical calculation included in the report is based on a return on book value.

Mr. Jones was questioned about this computation at the Sacks trial.   Mr. Jones was asked

and answered the following (Trial Transcript, Page 91, line 7):

Q. Tell the Court what net book value is.

A. Net book value is the stockholders equity, if you will, of the company’s
balance sheet based on what amount of money is the asset value
minus the liabilities.

Q. And is the net book value equivalent to the stockholder equity?

A. Yes.

Q. And is that a commonly used number for determining excess
earnings?

A. Yes.

Q. Is it generally accepted?

A. Yeah, yes.

In this instance, T&A violates proper valuation practice.  Mr. Jones testified that using book

value as part of the excess earnings calculation is generally accepted.  This is an incorrect

statement.  The use of adjusted book value is generally accepted.

Step 2 in PPC’s Guide to Business Valuations states “Determine the value of the

company’s net tangible assets.”  This publication then continues “the model for the excess
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VALUATION CALCULATIONS

As indicated previously in this report, the three approaches of valuation to be considered in

an appraisal are:

1. The Market Approach,

2. The Asset Based Approach, and

3. The Income Approach.

The narrative that follows discusses the appraisal methods employed within each approach.

THE MARKET APPROACH

As discussed in the previous section of this report, we did not locate any guideline

companies or transactions that were applicable for comparison to The Company.  Therefore,

we did not utilize the market approach.

THE ASSET BASED APPROACH

ADJUSTED BOOK VALUE METHOD

We previously normalized the balance sheet and determined that the value of the adjusted

net tangible operating assets was $1,257,755, or $1.3 million rounded.  In addition, it was

determined that there were net nonoperating assets of $1,066,873 or $1.1 million rounded.

This methodology does not consider any intangible assets, and therefore would only serve

as a minimum or floor value.
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earnings method computes the company’s equity value based on the ‘appraised’ value of

tangible assets, plus an additional amount for intangible assets.”

At Mr. Jones’ deposition on January 24, 2005, he was asked about this method being

applicable to only small businesses and professional practices.  He responded by stating

that it is also applicable to larger businesses.  According to Guide to Business Valuations,

in section 720.26, entitled Limitation of the Method,

The excess earnings method is often criticized because it applies primarily
to smaller businesses.  It generally is not suited to larger or more complex
businesses because of its mechanical nature.

Once again, T&A demonstrates its lack of professional competence by not being aware of

the valuation literature.

TA 171

In a very short section entitled Conclusion on Valuation Factors Discussed, T&A tells the

reader that it placed more emphasis on certain methods than others.  However, there is

no justification as to why this was done.  The T&A workpapers are also nonexistent in that

regard.  This is problematic for the reader, particularly since the various methodologies

reflected in the T&A report resulted in such a wide disparity of values. 

The next paragraph discusses the Marketability Discount.  Once again, T&A relies on

management for representations that there were discussions with other entities that were

interested in acquiring an interest in ABC.  However, there is no analysis included in the

report or in the T&A workpapers.  When questioned about this in his deposition, Mr. Jones

indicated that there were two offers, one before the valuation date and one after the

valuation date.  Since fair market value is suppose to be based on what is known or

knowable as of the valuation date, using subsequent information in the consideration of the

fair market value of ABC is incorrect.  There also would need to be due diligence
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Capitalization rates, growth rates and discounts are discussed later in the “Discount and49

Capitalization Rates” section of the report.

THE INCOME APPROACH

CAPITALIZATION OF BENEFITS

The capitalization of benefits method is premised on the concept that value is based on a

stabilized stream of economic benefits that is capitalized by an appropriate capitalization

rate to reflect the risk associated with the particular stream.  Mathematically, this is

presented in the following formula:

V = I  ÷ R

Where

V  =  Value

 I  =   Next Year’s Benefit Stream

R  =  Capitalization Rate

 

The use of this formula requires that an estimate be made of an economic benefit stream

for the subject company.  In the section of this report entitled “The Earning Capacity of The

Company,” the benefit stream was defined by the appraiser as the three year weighted

average net income.

We have previously determined the sustainable benefit stream to be $470,314.  The

capitalization model requires the use of next year’s benefit stream.  To derive this figure, we

grew the calculated figure by our estimate of long-term growth of 3 percent.  This amount

was then divided by a capitalization rate of 19 percent  to obtain the value of The Company49

on a control, marketable basis.  We then applied discounts for lack of control and lack of

marketability (see “Premiums and Discounts” section of report).  The calculation of value

under the income approach is presented in Table 12.

-  56  -

performed regarding such offers if they were to be used, rather than merely relying on

management’s representations.  T&A also states that “...because of the ‘put option’ on

stock held by an ESOP, the lack of marketability appears to be substantially mitigated.”

The problem with this statement is that as of November 30, 1993, there was no ESOP.

This means that at the valuation date, there was no ESOP and therefore, there was no put

option.  

Even if T&A wanted to consider the put option, an employee census should have been

reviewed to determine any potential repurchase liability on behalf of the company.  T&A’s

workpapers did not include any such census, or any other analysis relating to the

marketability of these shares.  While no marketability discount has been considered in the

valuation calculations, there is inadequate support for this position.  Using letters of intent

which Mr. Jones did not see, and considering only a unilateral offer that was rejected,

either by ABC or by the possible acquirer, would make poor justification to support the

marketability of ABC.

The last section on this page discusses Previous ABC Stock Transactions.  T&A indicates:

Management has indicated that there has not been any recent transaction
involving the Corporation’s stock.  The most recent transaction was in 1991
when the Corporation redeemed a less than five percent shareholder no
longer employed by the Corporation.

Since 1991 was only two years prior to the valuation date, this may have been relevant to

at least test the value of ABC.  Ignoring a stock transaction involving the company’s own

stock violates the seventh factor that Revenue Ruling 59-60 suggests be considered.

Revenue Ruling 59-60 discusses this as follows:

Sales of stock of a closely held corporation should be carefully investigated
to determine whether they represent transactions at arm’s length.  Forced or
distress sales do not ordinarily reflect fair market value nor do isolated sales
in small amounts necessarily control as the measure of value.  This is
especially true in the valuation of a controlling interest in a corporation.
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TABLE 12
CAPITALIZATION OF THREE YEAR
WEIGHTED AVERAGE NET INCOME

3 Year W eighted Average Net Income $ 470,314 

One Plus the Long-Term Rate of Growth x 1.03

Net Income for Capitalization $ 484,423 

Capitalization Rate ÷ 19.00%

Capitalized Value $ 2,549,595 

Less: Minority Interest Discount 10.00% (254,959)

Indication of Value - Minority, Marketable $ 2,294,635 

Less: Discount for Lack of Marketability 20.00% (458,927)

Indication of Value - Minority, Non-Marketable $ 1,835,708 

Rounded $ 1,836,000 

FINAL VALUE

Using the capitalization of benefits method, the appraiser determined a value of $1,836,000

on a minority, non-marketable basis.

As previously discussed, although transaction data was located, most of it could not be used

as a stand-alone method because there was not enough information provided in any data

set to form a defensible indication of value.  However, this data can be used to test the

reasonableness of the value derived under the income approach.

Each of the databases provided price to gross revenue multiples for asset transactions.

Table 13 provides a summary of this data.
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Since, in the case of closely held stocks, no prevailing market prices are
available, there is no basis for making an adjustment for blockage.  It follows,
therefore, that such stocks should be valued upon a consideration of all the
evidence affecting the fair market value.  The size of the block of stock itself
is a relevant factor to be considered.  Although it is true that a minority
interest in an unlisted corporation’s stock is more difficult to sell than a similar
block of listed stock, it is equally true that control of a corporation, either
actual or in effect, representing as it does an added element of value, may
justify a higher value for a specific block of stock. 

Since the nature of a closely held business is that there are generally very few transactions

in the company’s own stock, using the assistance of internal transactions, particularly close

enough to the valuation date, would be extremely helpful in testing a valuation conclusion.

Recognizing that a minority interest value may not be reflective of a controlling interest

value, it can nevertheless be used to test the reasonableness of the appraiser’s

conclusion.   There is no analysis included in the T&A workpapers, but this transaction is

outright dismissed as not being useful.  To take this one step further, upon review of the

T&A workpapers, we did not see any agreements regarding the buyout of this shareholder.

This would be a normal document requested in the valuation process.

TA 176

Beginning at this stage of the T&A report are schedules that were printed from the

ValuSource computer program.  T&A attached every schedule that the computer program

was capable of generating, whether or not applicable to the valuation of ABC.  Some

schedules had computational errors, but since T&A failed to review the calculations for

reasonableness, and since T&A was unfamiliar with the workings of the software, these

schedules were also included in the report.  The erroneous calculations also were included

in T&A’s final indication of value.  We will point these out when we get to the appropriate

schedules.  
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TABLE 13
SUMMARY OF MARKET MULTIPLES

# of
Transactions

Median
P/R

IBA 14  0.51

Bizcomps 10  0.41

Pratt’s Stats 5 0.60

Done Deals 7 0.71

As previously discussed, many of these transactions involve companies in related

businesses.  In addition, some of them appeared to be synergistic purchases rather than

financial purchases, which drives the multiples higher.  Also, some of the businesses were

sold with the owner holding a loan, or the buyer’s securities were used as part of the

purchase price.  All of these factors affect the “cash equivalent” value of the purchase price;

in many cases, these factors cause the cash equivalent price to be lower than the reported

price, which makes the actual price to revenue multiples lower than the amounts actually

reported.

Using the data provided in Table 13, and applying the appropriate multiples results in a

range of values for B&B between $1.5 and $2.2 million.  The value derived under the

income approach falls within these values showing the reasonableness of the value derived

of $1,836,000.

In addition to the value of the operating entity, B&B also has $1.1 million of nonoperating

assets.

Therefore, the total value of the entity is as follows:

Operating Entity $ 1,836,000

Nonoperating Assets 1,100,000

Value of 100 Percent of B&B Metal and Iron, L.L.C.
   on a Minority, Non-Marketable Basis $ 2,936,000
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When Mr. Jones was asked in his deposition about his workpapers and whether there is

a narrative explaining his analysis and conclusions, based on all of the schedules that were

produced as part of the report, he stated (January 25, 2005 page 8, line 14):

A. I don't recall a narrative including -- or included in our work papers;
however, there are various calculations within our work papers.

Despite this statement, no workpapers were produced that include any analysis that is

covered by a narrative in the report.

TA 177

This schedule includes the historic balance sheet comparison that is merely input into the

computer software from the company’s financial statements.  There is no discussion in the

T&A report about the schedule.  There are no T&A workpapers that reflect an analysis of

this schedule.  Revenue Ruling 59-60 states the following:

Balance sheets should be obtained, preferably in the form of comparative
annual statements for two or more years immediately preceding the date of
appraisal, together with a balance sheet at the end of the month preceding
that date, if corporate accounting will permit.  Any balance sheet descriptions
that are not self-explanatory, and balance sheet items comprehending
diverse assets or liabilities, should be clarified in essential detail by
supporting supplemental schedules.  These statements usually will disclose
to the appraiser (1) liquid position (ratio of current assets to current
liabilities); (2) gross and net book value of principal classes of fixed assets:
(3) working capital: (4) long-term indebtedness; (5) capital structure; and (6)
net worth.  Consideration also should be given to any assets not essential to
the operation of the business, such as investments in securities, real estate,
etc.  In general, such nonoperating assets will command a lower rate of
return than do the operating assets, although in exceptional cases the
reverse may be true.  In computing the book value per share of stock, assets
of the investment type should be revalued on the basis of their market price
and the book value adjusted accordingly.  Comparison of the company’s
balance sheets over several years may reveal, among other facts, such
developments as the acquisition of additional production facilities or
subsidiary companies, improvement in financial position, and details as to
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The interest owned by Robert R. Bonofiglio, deceased, is 1 percent of the total value of The

Company, and is calculated as follows:

Value of 100 Percent of the Member Interests $ 2,936,000

Ownership Interest Being Valued x 1%

Value of a 1 Percent Interest in B&B Iron and
Metal Co., L.L.C. as of December 4, 2004 $ 29,360

Rounded $ 29,000
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recapitalization and other changes in the capital structure of the corporation.
If the corporation has more than one class of stock outstanding, the charter
or certificate of incorporation should be examined to ascertain the explicit
rights and privileges of the various stock issues including: (1) voting powers,
(2) preference as to dividends, and (3) preference as to assets in the event
of liquidation.

Despite the clear discussion in Revenue Ruling 59-60, T&A failed to analyze this balance

sheet.  Mr. Jones was asked in his deposition what the reason was that cash, reflected in

the December 1991 financial statements as $961,000, was considerably higher than any

other year in the five years presented.  Without proper workpapers, he could only respond

as follows (January 25, 2005, Page 9, line 3):

A. I don't recall a specific reason for that.

When being pressed as to whether or not any analysis was done to determine why cash

was so high in this period, the questions and answers were as follows (January 25, Page

9, line 19):

A. Well, we obviously looked at the trends and the relationships between
the assets.  Also, the -- the current liabilities went up a significant
amount during that same period of time, effectively a borrowing.

Q. That wasn't my question.  My question is, did you determine why cash
was so high in December 1991, and if so, is there an analysis of that
in your work papers?

A. There would not be a specific analysis for that individual line item in
our work paper.

What became obvious in our review of the T&A workpapers is the fact that little-to-no

analysis was done by T&A in performing this valuation.  This was little more than an

exercise of inputting numbers into a computer system that they were unfamiliar with, and

seeing what the result was that came out.  It appears that they then massaged the
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DISCOUNT AND CAPITALIZATION RATES

Section 6 of Revenue Ruling 59-60 states:

In the application of certain fundamental valuation factors, such as earnings
and dividends, it is necessary to capitalize the average or current results at
some appropriate rate.  A determination of the proper capitalization rate
presents one of the most difficult problems in valuation.

In the text of Revenue Ruling 68-609, capitalization rates of 15 to 20 percent were

mentioned as an example.  Many appraisers are under the misconception that the

capitalization rate must stay within this range.  In reality, the capitalization rate must be

consistent with the rate of return currently needed to attract capital to the type of investment

in question.

There are various methods of determining discount and capitalization rates.  Using the build

up method of determining these rates results in the following:
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weightings of different methodologies, even if inappropriate to do so, to derive a value that

had already been determined through the scenarios that were performed prior to being

hired to perform the valuation assignment.  

Regarding the same schedule, Mr. Jones was asked why accounts payable-trade

increased so substantially over the other years.  His response was (January 25, Page 12,

line 13):

A. Again, I – that number came from their audited financial statements
that we used to input – we didn’t enquire specifically about that one
account.

One of the reasons why appraisers create a comparative spreadsheet with multiple years

is to examine the trends that took place.  This allows the appraiser to question

management about items that may be considered to be inconsistent or an aberration.  T&A

blindly accepted the financial statements without performing any analysis.  This schedule

also lists non-operating assets, but, once again, there is no documentation in the T&A

workpapers for this item.  Mr. Jones stated (January 25, Page 15, line 11):

A. Not a specific workpaper, again.  Just based on the information they
had provided from their financial statements, that’s what we were told
it was.  It was property held for expansion.

TA 178

Schedule III is a Summary Historic Income Statement Comparison that contains

mislabeled columns.  The dates in the first two columns indicate December 1989 and

December 1990, when the time periods actually reflected February 1989 and 1990.  There

is no footnote or discussion that allows the reader to know that ABC changed its fiscal year

from February to December, and as a result, there is a gap in the five year period covered

by these financial statements.
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Appraisal Date Long-Term Treasury Bond Yield 4.95%1

Equity Risk Premium -- Stocks over Bonds + 6.40%2

Average Market Return = 11.35%

Benchmark Premium  for Size + 7.37%3

Adjustments for Other Risk Factors + 3.00%4

Discount Rate for Net Income = 21.72%

Rounded 22.00%

Discount Rate 22.00%

Less: Growth Rate - 3.00%

Capitalization Rate 19.00%

1. Federal Reserve Board Statistical Release H.15,  Twenty-year constant maturity U.S.

Treasury Bond for December 4, 2004.

2. Stocks, Bonds, Bills and Inflation, Valuation Edition 2004, Ibbotson Associates,

difference between the total returns on large company stocks and long-term

government bonds from 1926 to 2003.

3. Stocks, Bonds, Bills and Inflation, Valuation Edition 2004, Ibbotson Associates,

difference between the total returns on small company stocks and large company

stocks.

4. Appraiser’s judgment based on the analysis discussed throughout the report. 

A capitalization rate has been derived from a discount rate, which has been calculated

above.  The components of the discount rate include a safe rate which indicates the fact that

any investor would receive, at a bare minimum, an equivalent rate for a safe investment.

In this particular instance, United States Treasury Bonds are used as an indication of a safe

rate.
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TA 179

This is continuation of Schedule III reflecting the Adjusted Summary Income Statement

Comparison.  As discussed previously, T&A made adjustments to officers’ compensation.

This schedule reflects the adjusted level of compensation.  There is no justification for the

adjustment to officers’ salaries and there are no workpapers to support any such level of

compensation.  Furthermore, there is no analysis in the report, or in the workpapers, that

explains the fact that the adjusted net income increases from $442,000 to almost $4.8

million over this five year period.  There is no discussion about the trend in earnings or

what the impact would be of this type of growth on the net income of ABC.  What appears

to be extremely unusual, and yet it is not discussed in the report or the workpapers, is the

fact that from 1992 to 1993, revenues are approximately $350,000 different, and yet the

profitability almost doubled.  Operating expenses dropped from $7,892,000 to $5,683,000

without any discussion as to what caused these expenses to drop so significantly.  There

is clearly a lack of analysis regarding this schedule.

TA 180

This schedule reflects the adjustments made to the historical financial figures to arrive at

the adjusted net income.  In this instance, officers’ salaries were adjusted anywhere from

$519,000 to almost $3 million for a single year.  When asked about his expertise as a

compensation specialist, Mr. Jones, admitted in his deposition that he was not an

employment expert nor a vocational expert (January 25, Page 25, lines 14 and 16).  Mr.

Jones was questioned about the level of compensation that was estimated in light of the

extraordinary level of profitability of ABC (January 25, Page 26, line 17):

Q. Okay.  My only question is it looks like the officers are doing a good
job by increasing adjusted net income, but you don’t increase any
officers salary, do you?

A. We didn’t, because, again, it was assuming what you would pay the
unrelated – an unrelated individual to come in and do their job.
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An equity risk premium is added to the safe rate which represents the premium that

common stockholders received in the public marketplace over investments in long-term

government bonds.  This indicates that since equity securities are considered to be more

risky by the investor, a higher rate of return has been required over the period of time

indicated in the calculation of this premium. 

Additional premia have been added to reflect size differentials and risks relating to B&B.  In

this instance, 3 percent has been added to reflect the level of risk specific to The Company.

As discussed throughout the report, B&B is a well-established company that has been in

existence since the 1950s.  The metals market is cyclical and The Company has weathered

many cycles throughout its life.  Robert S. Bonofiglio is 43 years old and has worked for

B&B for approximately 25 years.  He has been trained and is more than capable of running

The Company.

Currently, demand for The Company’s products is very strong and prices are very high.

This is expected to continue, but not indefinitely.  In addition, there is a risk that The

Company will have problems continuing to buy metals to recycle and sell, and will have to

pay more to obtain them.  This can squeeze what have been growing margins and cause

net income to decline.  Therefore, there is risk that The Company will be unable to sustain

its projected level of income into the future.

However, The Company is involved in a potential environmental claim with the U.S.

Environmental Protection Agency. According to The Company’s attorney:

The matter first arose in 2002 when the United States Environmental
Protection Agency (“USEPA”) requested information from B&B. In August
2004 USEPA requested that B&B enter into a Consent Decree under which
it would agree to pay some portion of the cleanup costs the USEPA has
incurred at the Pittsburgh Metals site. The Agency’s claim was based on
B&B’s alleged liability as a person who ‘arranged for disposal’ of hazardous
substances by entering into tolling agreements with Pittsburgh Metals for the
recycling of scrap lead. Following receipt of that letter, the company requested
additional information about the Agency’s claim. It is B&B’s position that it is
not liable pursuant to the Superfund Recycling Equity Act, 42 U.S.C. § 9627,
and that there are potential statute of limitations defenses; nonetheless,
potential cost recovery and/or contribution claims may be colorable.
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This does not reflect what happens in the real world.  When officers are doing an

extraordinary job, there is generally a bonus that is tied to some level of profitability.  To

expect the officers to work for $600,000 when they are generating $4.8 million of net

income, more than double that of the year before, does not make sense. 

It should also be noted that T&A uses a marginal tax rate 34 percent to adjust the expense

adjustments made in this schedule.  Elsewhere in the report, T&A uses different tax rates.

This is one more inconsistency in the T&A report.

There are no workpapers for the non-operating asset.  There are also no workpapers to

discuss any expenses or income that relate to the non-operating asset.  The non-operating

asset was eventually described as real estate, which indicates, at a minimum, that there

must be real estate taxes and some costs associated with holding the property.  If non-

operating assets are removed from the balance sheet, non-operating expenses should be

removed from the income statement.  This would not be a necessary expense in the

normal course of operations by its very definition.  However, T&A ignored this item.

TA 182

Schedule IV is an Historic Simple Cash Flow Comparison, comparing the owners’

discretionary cash flow over the five years input into the computer system.  Once again,

there is no narrative or workpaper analysis that indicates why T&A used this information.

By using owners’ discretionary cash flow, a knowledgeable reader of this report would

assume that ABC is a very small mom and pop type of company.  However, Mr. Jones

indicates (January 25, Page 32, line 4) “I’ve seen it used -- cash flow analysis used for

small as well as large businesses.”  T&A may have used this level of income in the past,

but owner’s discretionary cash flow is used for the mom and pop business.  Also known

as sellers’ discretionary cash flow, the PPC Guide to Business Valuations describes this

method as follows:
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Letter from Donald B. Mannes, Jr., Esq. to analyst dated February 23, 2005.50

In November, 2004, the Agency stated that its total costs at the Site were
$5,302,639, and that it was expecting to recoup a small unspecified
percentage of those costs from other parties. (Subsequently, on December
1, 2004, the Agency stated that the percentage was approximately 8.5%.) The
only other data the Agency provided are that B&B was alleged to have
shipped approximately 845,000 pounds out of an estimated universe of
approximately 9.5 million pounds.50

Finally, the rate that is built up from Ibbotson data is applicable to net cash flow; an

adjustment must be made to this rate in order to apply it to net income.  Net income is more

risky than net cash flow so an additional adjustment is included in the specific company risk

premium.

Considering all of these factors, a specific company risk premium of 3 percent was deemed

appropriate.

Summing all of these items results in the derivation of a discount rate.  The mathematical

formula to distinguish between a discount rate and a capitalization rate is the subtraction of

the present value of long-term sustainable growth. The present value of long-term

sustainable growth has been included at a rate of 3 percent for B&B.  This rate has been

determined by Ibbotson Associates as the long-term average rate of inflation between 1926

and 2003.  It is considered to be good proxy for a long-term growth.
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215.22 Sellers’ Discretionary Cash Flow.  This method can be a good way
to value a small, owner-managed business, such as a single-store ice cream
shop.  The method assumes that a buyer would be purchasing both a
business and a job.  Sellers’ discretionary cash flow is defined as the
company’s pretax earnings plus owners’ compensation and benefits, interest
expense, and noncash expenses, less the amount of any expected capital
expenditures.  To determine the company’s value, the consultant would
multiply sellers’ discretionary cash flow by a value multiple derived from sales
in the market.  The value indicated by this method generally represents the
value of the business to a prospective owner/manager.  This method is
discussed in Section 725. 

Despite Mr. Jones’ representation that he has seen this method used for large businesses,

it is clear that the authors of the Guide to Business Valuations think otherwise.  In fact, the

Guide to Business Valuations is consistent with other publications in the field.  This is one

more instance where a clear lack of professional competence becomes obvious.  

Another error in this schedule is the fact that the owner’s salary addback in this method

assumes a single owner.  For ABC, there were three officers.  Therefore, the amount

added back is an incorrect amount.  Because the computer software program assumes

that this would only be used in an appropriate situation, it adds back 100 percent of the

compensation assuming that there would only be a single owner.  Once again, T&A did not

know how to use the software to produce a credible calculation.

TA 183

This schedule is an Historic Statement of Cash Flows.  There is no analysis in the report

nor in the workpapers.  It is a schedule that is merely put into the report.  There is no

discussion as to why net operating cash flow was so inconsistent increasing from $355,000

in 1990 to $932,000 in 1991 and then dropping again to $364,000, before rising to

$609,000.  This type of inconsistency reflects risk relating to the cash flows, and yet there

is no mention anywhere in the T&A report or in its workpapers about the risk associated

with this result.
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PREMIUMS AND DISCOUNTS

VALUATION PREMIUMS AND DISCOUNTS IN GENERAL

The final value reached in the appraisal of a closely-held business may be more or less than

the value that was calculated using the various methods of appraisal that are available.  The

type and size of the discount(s) or premium(s) will vary depending on the starting point.  The

starting point will depend on which methods of valuation were used during the appraisal, as

well as other factors such as the sources of information used to derive multiples or discount

rates, as well as normalization adjustments.

CONTROL PREMIUM

The prorata value of a controlling interest in a closely-held company is said to be worth more

than the value of a minority interest, due to the prerogatives of control that generally follow

the controlling shares.  An investor will generally pay more (a premium) for the rights that

are considered to be part of the controlling interest.  Valuation professionals recognize these

prerogatives of control, and they continue to hold true today.  These rights are considered

in assessing the size of a control premium.  They include:

1. Appoint or change operational management.
2. Appoint or change members of the board of directors.
3. Determine management compensation and perquisites.
4. Set operational and strategic policy and change the course of

business.
5. Acquire, lease, or liquidate business assets, including plant, property

and equipment.
6. Select suppliers, vendors, and subcontractors with whom to do

business and award contracts.
7. Negotiate and consummate mergers and acquisitions.
8. Liquidate, dissolve, sell out, or recapitalize the company.
9. Sell or acquire treasury shares.
10. Register the company’s equity securities for an initial or secondary

public offering.
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TA 184

Schedule V contains a very limited ratio analysis, with more zero’s on this page than any

other numbers.  There is no industry data, as no comparison was made to any industry

information.  One of the reasons for a ratio analysis is not only to look at the trends of the

subject company, but also to be able to compare the subject company to its industry peer

group.  This is one manner in which to determine whether or not the subject company is

better or worse than its peer group.  It assists the appraiser in supporting subjective

judgments involving discount rates,  capitalization rates and multiples.  

There is no analysis in the T&A report or in the workpapers discussing or analyzing the fact

that the current ratio (defined as the current assets divided by the current liabilities) is well

below 1.0.  This might indicate that ABC could have a difficult time meeting its current

financial obligations as they become due.  Once again, this is a risk element that is not

discussed at all, but merely appears on a schedule that is included in the valuation.  By

including this type of schedule in the report, as well as many of the other schedules,  T&A

effectively has provided a report to potential users of this report, whether it be

management, trustees or the prison guards that become part of the ESOP, and T&A

effectively is requiring the reader to figure out why this information is in the report, as well

as what its relevance is.  Nowhere in the report does this schedule tie back to any of the

decisions that are made throughout the valuation process.  Furthermore, it would have

been easier to read if all of the lines with all zeros on them were eliminated.  Since the

computer generated this information, it was included because it was there.

TA 185

This is a Common Size Income Statement Comparison, indicating trends for use in

comparing ABC to the industry.  However, there is no industry data included on this

schedule.  There are numerous lines that have zeros on them because the software

generated them.  There is no discussion in the report, nor do the workpapers show why net
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Pratt, Shannon P., Robert F. Reilly and Robert P. Schweihs. Valuing a Business, 4  Edition51 th

(New York: McGraw-Hill, 2000): 365-366.

11. Register the company’s debt securities for an initial or secondary
public offering.

12. Declare and pay cash and/or stock dividends.
13. Change the articles of incorporation or bylaws.
14. Set one’s own compensation (and perquisites) and the compensation

(and perquisites) of related-party employees.
15. Select joint venturers and enter into joint venture and partnership

agreements.
16. Decide what products and/or services to offer and how to price those

products/services.
17. Decide what markets and locations to serve, to enter into, and to

discontinue serving.
18. Decide which customer categories to market to and which not to

market to.
19. Enter into inbound and outbound license or sharing agreements

regarding intellectual properties.
20. Block any or all of the above actions.51

A control premium is the opposite of a discount for lack of control.  A control premium is

used to determine the control value of a closely-held business when its freely traded minority

value has been determined.  This is generally the case when the appraiser uses information

from the public stock market as the starting point of the valuation.

In this valuation, the value derived was a control value.  Therefore, a control premium did

not have to be considered.

DISCOUNT FOR LACK OF CONTROL

A discount for lack of control (minority discount or DLOC) is a reduction in the control value

of the appraisal subject that is intended to reflect the fact that a minority stockholder cannot

control the daily activities or policy decisions of an enterprise, thus reducing its value.  The

size of the discount will depend on the size of the interest being appraised, the amount of

control, the interest’s ability to liquidate the company, and other factors.
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income is so volatile, reflecting a low of 0.57 percent to a high of 20.67 percent.  The

discussion of this schedule is nonexistent in the report and there is no mention of the

relevance of this schedule.  

A simple review of this schedule should have caused T&A to question certain line items

that were in the financial statements. For example, relating back to the question discussed

earlier about excess cash in 1991, the common size balance sheet comparison indicates

that cash and equivalents were 6.30 percent of total assets in 1991, while in all of the other

years it was roughly 3 percent or less.  Had T&A reviewed the information that its computer

program generated, T&A would have realized that it should have asked more appropriate

questions of management.  Instead, T&A tries to hide behind management as if they would

understand all of these schedules.

TA 186

This schedule is part of Schedule V, entitled Historic Adjusted Income Account Growth.

It shows the year-to-year percentage change in the income statement line items.  The first

line indicates total revenue changing by 75.56 percent growth in 1990 followed by three

significantly declining years.  By the most recent date, the growth in revenue is only 2.64

percent, a rate much lower than what is used in the forecast of future operations of ABC.

Since there is no discussion of this trend in the report or in the workpapers, nor is there a

discussion comparing this trend in growth rates to the forecast that was performed, a

reader cannot possibly come to a determination as to the reasonableness of the

information presented in this report.  Other line items have also changed significantly in this

report.  With no discussion or use of this data, this becomes an irrelevant schedule.

However, it should have been a very relevant schedule in performing the analysis of ABC.

- 65 -

Pratt, Shannon P., Robert F. Reilly and Robert P. Schweihs. Valuing a Business, 4  Edition51 th

(New York: McGraw-Hill, 2000): 365-366.

11. Register the company’s debt securities for an initial or secondary
public offering.

12. Declare and pay cash and/or stock dividends.
13. Change the articles of incorporation or bylaws.
14. Set one’s own compensation (and perquisites) and the compensation

(and perquisites) of related-party employees.
15. Select joint venturers and enter into joint venture and partnership

agreements.
16. Decide what products and/or services to offer and how to price those

products/services.
17. Decide what markets and locations to serve, to enter into, and to

discontinue serving.
18. Decide which customer categories to market to and which not to

market to.
19. Enter into inbound and outbound license or sharing agreements

regarding intellectual properties.
20. Block any or all of the above actions.51

A control premium is the opposite of a discount for lack of control.  A control premium is

used to determine the control value of a closely-held business when its freely traded minority

value has been determined.  This is generally the case when the appraiser uses information

from the public stock market as the starting point of the valuation.

In this valuation, the value derived was a control value.  Therefore, a control premium did

not have to be considered.

DISCOUNT FOR LACK OF CONTROL

A discount for lack of control (minority discount or DLOC) is a reduction in the control value

of the appraisal subject that is intended to reflect the fact that a minority stockholder cannot

control the daily activities or policy decisions of an enterprise, thus reducing its value.  The
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control, the interest’s ability to liquidate the company, and other factors.
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TA 187

Schedule VI is a schedule that would relate to a preferred stock valuation.  ABC had no

preferred shares, and therefore, there are zero’s on this schedule.  T&A included this

irrelevant schedule because the software program generated it.  It is irrelevant to the ABC

valuation and should not have been included in the report.

TA 188

This part of Schedule VI relates to the determination of discount and capitalization rates,

a very important schedule that relates to the various income approach calculations

included in the T&A report.  There is no discussion about these figures, and there is no

documentation included in the T&A workpapers that supports any of the figures used.  In

fact, many of these figures are generated by the computer software.  Mr. Jones could not

explain how these figures were derived.  Using the information that is most commonly used

in the industry to determine a discount rate, we performed a review of information in the

public domain.  The 20-year Treasury Bond rate on November 26, 1993, the date most

recently available prior to the valuation date, was 6.47 percent, and not 6 percent as

reflected in the T&A report.  To this figure, an equity risk premium is added, most

commonly obtained from Ibbotson Associates’ Stocks, Bonds, Bills and Inflation Annual

Yearbook.   In this instance, the 1993 yearbook would have been available at the valuation

date.  The equity risk premium reflected in this publication is 7.3 percent, the difference

between the total returns on common stocks (12.4 percent) and the income returns on

long-term government bonds (5.1 percent).  

The next item that should be included in the build-up is a small company stock premium,

which, once again, would be obtained from Stocks, Bonds, Bills and Inflation.  In this

instance, this would have been 5.2 percent, the difference between small company stocks

(17.6 percent) and large company stocks (12.4 percent).  Next, a specific company risk

premium would be considered, which could be positive or negative, depending on all of the
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A DLOC is basically the opposite of a premium for control.  This type of discount is used to

obtain the value of a non-controlling interest in the appraisal subject, when a control value

is the starting point.  The starting point is determined based on the method of valuation, the

normalization adjustments made, and the source of the discount or capitalization rates.

DLOCs can be mathematically determined using control premiums that are measured in the

public market.  The formula to determine the minority discount is as follows:

1 -  [1 ÷ (1+CP)]

where CP = control premium.

Data about control premiums is generally not available for closely-held businesses, so the

appraiser uses transactions from the public stock market to act as a gauge as to the amount

of premium paid in transactions involving buyouts.  This data is tracked by several sources.

The most widely used is Mergerstat Review, which is published annually by FactSet

Mergerstat.

A summary of the Mergerstat Review data appears in Table 14.
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TABLE 14
PERCENT PREMIUM PAID OVER MARKET PRICE

Year of Buy Out
Number of

Transactions

Average Premium
Paid 

Over Market (%)

Median
Premium
Paid (%)

Implied
Minority
Interest

Discount

1980 169 49.9 44.6 30.8

1981 166 48.0 41.9 29.5

1982 176 47.4 43.5 30.3

1983 168 37.7 34.0 25.4

1984 199 37.9 34.4 25.6

1985 331 37.1 27.7 21.7

1986 333 38.2 29.9 23.0

1987 237 38.3 30.8 23.5

1988 410 41.9 30.9 23.6

1989 303 41.0 29.0 22.5

1990 175 42.0 32.0 24.2

1991 137 35.1 29.4 22.7

1992 142 41.0 34.7 25.8

1993 173 38.7 33.0 24.8

1994 260 41.9 35.0 25.9

1995 324 44.7 29.2 22.6

1996 381 36.6 27.3 21.5

1997 487 35.7 27.5 21.6

1998 512 40.7 30.1 23.1

1999 723 43.3 34.6 25.7

2000 574 49.2 41.1 29.1

2001 439 57.2 40.5 28.8

2002 326 59.7 34.4 25.6

2003 371 62.3 31.6 24.0

Source: Mergerstat Review 2004. (Los Angeles, CA: FactSet Mergerstat).  Discount calculated by the
appraiser.

In this instance, the interest being appraiser is a minority interest that owns 1.0 percent of

B&B.  However, this is 50 percent of the voting interests of The Company.  Ninety-eight

percent of the member interests are non-voting.
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analysis performed relating to the appraisal subject.  Clearly ABC was much smaller than

even the small companies in the public market, it had less depth in management, its net

income was somewhat volatile on a common size basis, and its cash flow was somewhat

erratic.  Management’s forecast was also pretty aggressive.  Given all of these factors, it

appears that some level of risk should have been assessed.  This means that the minimum

discount rate would have been calculated as follows:

Treasury Rate 6.47%

Equity Risk Premium 7.30%

Small Company Risk Premium 5.20%

Specific Company Risk Premium ?

Discount Rate 18.97%

  

If one were to assume that the specific company risk premium would fall in a 3 to 5 percent

range, the discount rate determined would have been approximately 22 to 24 percent,

which would also been applicable to net cash flow.  The computer program incorrectly

calculated a discount rate on future earnings when the discount rate is actually related to

cash flow.  In order to apply a discount rate to earnings instead of cash flow, an adjustment

is generally necessary to reflect a differential between net cash flow and net earnings of

the company.  Typically a 3 to 6 percent spread between these discount rates is seen in

practice.  The authors of the Guide to Business Valuations indicate “...many experienced

practitioners feel that this difference most typically ranges from 3% to 6%.”  What they also

indicate is that judgment is necessary to determine the correct increment.  They state that

“The higher the expected growth rate of the company, the higher the increment.”  This is

because higher growth lowers the payout ratio (more cash must be retained in the

company to support the growth).  
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Under New Jersey Law, a 50 percent interest is a minority interest because a vote greater

than 50 percent is needed for a majority.  However, a 50 percent member can create a

deadlock situation and exert a certain amount of control.

In this case, a 50 percent owner lacks control, and there are no studies that discuss a

discount or premium for a 50 percent block.  However, this issue was addressed in Estate

of Elmore K. Melton, Jr. (No. SA-94-CA-0964, W. D. Tex, January 26, 1996).

One of the issues that The Court addressed in this litigation was the appropriateness and

quantification of the minority discount in the case of a decedent who owned a 50 percent

ownership interest in the stock of a closely held company.  The Court allowed a 10 percent

minority interest discount because "[a] shareholder with 50 percent of this stock can block

action by other shareholders, but does not have a sufficient interest to control corporate

affairs."  Basically, The Court opined that a 50 percent interest was a "less-than-controlling"

interest.

Consistent with this finding, we believe that a 10 percent discount for lack of control would

be appropriate in this instance as well.

DISCOUNT FOR LACK OF MARKETABILITY

A discount for lack of marketability (DLOM) is used to compensate for the difficulty of selling

shares of stock that are not traded on a stock exchange compared with those that can be

traded publicly.  If an investor owns shares in a public company, he or she can pick up the

telephone, call a broker, and generally convert the investment into cash within three days.

That is not the case with an investment in a closely-held business.  Therefore, publicly

traded stocks have an element of liquidity that closely-held shares do not have.

This is the reason that a DLOM will be applied.  It is intended to reflect the market’s

perceived reduction in value for not providing liquidity to the owner of the interest being

appraised.
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Schedule VI of the T&A report indicates that expected growth is approximately 9 percent.

With this type of growth rate, you would expect at least the upper range, or 6 percent, to

be the differential in the discount rate to be applied to earnings.  Therefore, adding 6

percent to the range would indicate a discount rate in the 28 to 30 percent range, rather

than the 20 percent reflected in the T&A report.  While we are not opining on what the

correct discount rate should have been in the ABC valuation, the documentation suggests

that the 20 percent rate used by T&A is wrong.  The higher rate would reduce the value

estimates by approximately one third.  Once again, because of the lack of documentation

by T&A, it is impossible to know how T&A supports the rates that were included in this

schedule.

The growth rate used by T&A of 9 percent is also problematic.  The difference between a

discount rate and a capitalization rate is long term sustainable growth.  Most finance text

books indicate that a company can hardly grow into perpetuity, beyond the rate of inflation

and population growth.  More often than not, this rate is in the 3 to 5 percent range.

Valuation theory discusses that the reason an appraiser will use a discounting model

versus a capitalization model will depend upon the stability of the income stream that is

being discounted or capitalized.  The theory that appears in valuation treatises is that one

uses a discounting model when growth is uncertain, or less stable, and a capitalization

model when the future income stream will be somewhat predictable and at a stable level.

Using both models in the same report is somewhat contradictory because the same

income stream cannot be stable and unstable at the same time.  Despite this, T&A used

both models.  The problem with using a 9 percent growth rate in the capitalization model

is that this would indicate that ABC is expected to grow at such an extraordinary pace, that

the company would outpace the Gross National Product of the world.  This also means that

ABC would be growing faster than the prison population.  This does not make sense.  The

use of this growth rate is one more instance where T&A demonstrates its lack of

professional competence.  
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From “Discounts Involved in Purchases of Common Stock (1966 - 1969),” Institutional52

Investor Study Report of the Securities and Exchange Commission.  H.R. Doc. No. 64, Part
5, 92d Cong., 1  Sess.  1971: 2444-2456.st

Kasim L. Alli, Ph.D. and Donald J. Thompson, Ph.D. “The Value of the Resale Limitation on53

Restricted Stock: An Option Theory Approach,” American Society of Appraisers: Valuation,
March 1991: 22-23.

A DLOM may also be appropriate when the shares have either legal or contractual

restrictions placed upon them.  This may result due to restricted stock, buy-sell agreements,

bank loan restrictions or other types of contracts that restrict the sale of the shares.  Even

when a 100 percent interest is the valuation subject, a DLOM may be appropriate if the

owner cannot change the restrictions on the stock.

The most commonly used sources of data for determining an appropriate level of a DLOM

are studies involving restricted stock purchases or initial public offerings.  Revenue Ruling

77-287 references the Institutional Investor Study,  which addresses restricted stock issues.52

Many studies have updated this one.

Restricted stock (or letter stock as it is sometimes called) is stock issued by a corporation

that is not registered with the Securities and Exchange Commission (SEC) and cannot be

readily sold into the public market.  The stock is usually issued when a corporation is first

going public, making an acquisition, or raising capital.  The main reasons that corporations

issue restricted stock, rather than tradable stock, are to avoid dilution of their stock price with

an excessive number of shares available for sale at any one time and to avoid the costs of

registering the securities with the SEC.

The registration exemption on restricted stocks is granted under Section 4(2) of the 1933

Securities Act.  The intent of Section 4(2) is to allow “small” corporations the ability to raise

capital without incurring the costs of a public offering.  Regulation D, a safe harbor

regulation, which became effective in 1982, falls under section 4(2) of the code and provides

uniformity in federal and state securities laws regarding private placements of securities.

Securities bought under Regulation D are subject to restrictions, the most important being

that the securities cannot be resold without either registration under the Act, or an

exemption.   The exemptions for these securities are granted under Rule 144.53
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T&A also added a 5 percent excess earnings premium into the computer system, which

recognized that excess earnings, attributable to intangible assets, are more risky than the

total earnings stream of the company.  Since there is no discussion, analysis or

workpapers to support this amount, it is difficult to determine why T&A chose 5 percent.

A 5 percent excess earnings premium seems very low given the large amount of tangible

assets owned by ABC.  This figure is most likely incorrect.

Also included on this schedule is a 10 percent premium for management continuity.  As

previously discussed, there is no discussion in the narrative of the report, nor is there an

analysis in the T&A workpapers, discussing management.  Therefore, there is no

justification for this figure.  Based on the adjustment that T&A made to officers’

compensation, it would seem that ABC could replace management pretty easily and

inexpensively, which would reduce the risk rather than increase the risk relating to

management.  

Overall, none of the figures on this page are supported.  There was no industry data in the

common size financial statements, nor the financial ratio schedules that were reflected

earlier in the report.  Despite this, there is an industry return on equity at a median and high

level of 10 percent and 15 percent, respectively, used in the report.  If T&A could get this

industry data, why couldn’t it get other data?  With that said, there is no support in the

workpapers for these industry numbers.  This could mean that either the computer

generated them or they were made up by the appraiser.

Our recollection of how this computer program worked, was that the excess earnings

premium in the software package was calculated by taking the differential between the

median and high rates of return (15%-10%=5%).  The item on the schedule in the T&A

report that is called quantitative risk premium of 4 percent, is the differential between the

median industry return on equity and the long term Treasury Bond rate of 6 percent.

These were calculated figures based on the unsupported inputs into the computer
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Ibid.54

Richard A. Brealey and Steward C. Myers, “How Corporations Issue Securities,” Chapter 14,55

Principles of Corporate Finance, 5  Edition, McGraw-Hill, Inc. 1996: 399-401.th

Rule 144 allows the limited resale of unregistered securities after a minimum
holding period of two years.  Resale is limited to the higher of 1 percent of
outstanding stock or average weekly volume over a 4 week period prior to the
sale, during any three month period.  There is no quantity limitation after a
four year holding period.54

Therefore, a holder of restricted stock must either register their securities with the SEC or

qualify for a 144 exemption, in order to sell their stock on the public market.  A holder of

restricted stock can, however, trade the stock in a private transaction.  Historically when

traded privately, the restricted stock transaction was usually required to be registered with

the SEC.  However, in 1990, the SEC adopted Rule 144a which relaxed the SEC filing

restrictions on private transactions.  The rule allows qualified institutional investors to trade

unregistered securities among themselves without filing registration statements.   Effective55

April 1997, the two year holding period was reduced to one year.

The overall affect of these regulations on restricted stock, is that when issued, the

corporation is not required to disclose a price and, on some occasions, even when traded,

the value of restricted securities is still not a matter of public record.

Table 15 is a summary of many of the more familiar studies regarding restricted stock.

TABLE 15 
RESTRICTED STOCK STUDIES

 Study 
Years Covered

  in Study 
Average Discount

(%) 
SEC Overall Average 1966-1969 25.8a

SEC Non-Reporting OTC Companies 1966-1969 32.6a

Gelman 1968-1970 33.0b

Trout 1968-1972 33.5c i

Moroneyd
h

35.6

Maher 1969-1973 35.4e

Standard Research Consultants 1978-1982 45.0f i

W illamette Management Associates 1981-1984 31.2g i
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program.  Not understanding how the computer generated its figures is negligence on the

part of T&A.  They are responsible for the tools that they use.

At the bottom of this page, there is a blended rate of 8.1 percent, which represents a rate

used for earnings before interest and taxes.  There is also a return on net assets of 10

percent, which is generated from the industry return on equity.  These computer generated

figures are unsupported by T&A.  When asked a series of questions about how T&A

supports these various items, various answers in Mr. Jones’ deposition were as follows:

A. There is not a specific workpaper that addresses that rate  (January
25, Page 50, line 17).

A. Again, not on these specific workpapers.  And that would have been
developed through our reference material if you will, to look at various
rates of returns for investors over a period of time.  Again, various
sources were sited -- not sited, but referred to for rates of return for
hypothetical investors.  (January 25, Page 50, line 23).

A. There is not a separate workpaper in our file (January 25, Page 51,
lines 10).

A. No specific workpaper in there.  (January 25, Page 51, line 17).

A. There’s not a specific reference to 10 percent in our workpapers
(January 25, Page 52, line 12).

The same theme took place over and over again during Mr. Jones’ deposition.  T&A did

not have any workpapers to support many of the figures that were included in the report.

When questioned about these rates and when the report drafts were reviewed with ABC

representatives, Mr. Jones indicated (January 25, Page 53, line 18):

A. Well, there’s not a specific formula.  But again, based on our
discussions and when we reviewed the reports, drafts of the reports
with them and we went over the various factors that we considered in
developing our -- our rates, we discussed with then -- “them” being the
trustees, that -- that these were appropriates rates that they believe
were achievable. 
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Silber Study 1981-1988 33.8j

FMV Study 1979 - April 1992 23.0k

FMV Restricted Stock Study 1980 -1997 22.3l

Management Planning, Inc. 1980-1996 27.1m

Bruce Johnson 1991-1995 20.0n

Columbia Financial Advisors 1996-February 1997 21.0o

Columbia Financial Advisors May 1997-1998 13.0o

Notes:

From “Discounts Involved in Purchases of Common Stock (1966-1969),” Institutional
a

Investor Study Report of the Securities and Exchange Commission.  H.R. Doc. No. 64,
Part 5, 92d Cong., 1  Sess. 1971: 2444-2456.st

From Milton Gelman, “An Economist-Financial Analyst’s Approach to Valuing Stock of a
b

Closely Held Company,” Journal of Taxation, June 1972: 353-354.

From Robert R. Trout, “Estimation of the Discount Associated with the Transfer of
c

Restricted Securities,” Taxes, June 1977: 381-385.

From Robert E. Moroney, “Most Courts Overvalue Closely Held Stock,” Taxes, March
d

1973: 144-154.

From J. Michael Maher, “Discounts for Lack of Marketability for Closely-Held Business
e

Interests,” Taxes, September 1976: 562-571.

From “Revenue Ruling 77-287 Revisited,” SRC Quarterly Reports, Spring 1983:1-3.
f

From W illamette Management Associates study (unpublished).
g

Although the years covered in this study are likely to be 1969-1972, no specific years were
h

given in the published account.

Median discounts.
I

From W illiam L. Silber, “Discounts on Restricted Stock: The Impact of Illiquidity on Stock
j

Prices,” Financial Analysts Journal, July-August 1991: 60-64.

Lance S. Hall and Timothy C. Polacek, “Strategies for Obtaining the Largest Discount,”
k

Estate Planning, January/February 1994, pp. 38-44.  In spite of the long time period
covered, this study analyzed only a little over 100 transactions involving companies that
were generally not the smallest capitalization companies.  It supported the findings of the
SEC Institutional Investor Study in finding that the discount for lack of marketability was
higher for smaller capitalization companies.

Espen Robak and Lance S. Hall, “Bringing Sanity to Marketability Discounts: A New Data
l

Source,” Valuation Strategies, July/August 2001: 6-13, 45-46.
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It is inconceivable to think that anyone, including the trustees, could have had enough

knowledge of business valuation to determine the reasonableness of these rates in light

of the unsupported information that was presented to them.  In this instance, the trustees

probably relied on the professionals who they were hiring, assumed that they understood

what they were doing, and that rates in the 15 to 20 percent range seemed reasonable.

Clearly, the rates are unsupported, undocumented and illogical when considering the

appropriate components that should have gone into the development of the discount rate.

One other point relating to this schedule is the fact that T&A says that the business growth

will be 15 percent, while the industry is growing at 6 percent.  This means that ABC will

grow at a rate approximately 250 percent greater than the industry.  This would require

ABC to take over many of its competitors.  Mr. Jones had indicated that there were no

comparables because these other companies were much larger than ABC.  If that were the

case, how could growth expectations be justified?

When asked in his deposition about whether the discount rate derived on TA 188 in

Schedule VI applied to earnings or cash flow, Mr. Jones answered (January 25, Page 67,

line 21):

A. They would be applied to earnings, but in our analysis we assumed
that earnings and cash flows were approximately the same so we
applied it to both, I believe, in some of our analyses.

This response illustrates a lack of professional competence.  Any experienced appraiser

knows that in a growing company, cash flow will generally be less than earnings, primarily

because of the amount of money needed to reinvest into the company to meet the growth

expectations.  In this instance, the T&A report reflects business growth of 15 percent, an

extraordinarily impossible rate to achieve into perpetuity.  Despite this, T&A indicates that

cash flow and earnings would be the same.  That is not possible.  To make a broad

assumption that the discount rate can be applied to both earnings and cash flow in a

company that is growing in this fashion, is not only incorrect, but it demonstrates a total
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SEC INSTITUTIONAL INVESTOR STUDY

As part of a major study of institutional investor actions performed by the Securities and

Exchange Commission (SEC), the amount of discount at which transactions in restricted

stock took place, compared to the prices of otherwise identical but unrestricted stock on the

open market was addressed.  The report introduced the study with the following discussion

about restricted stock:

Restricted securities are usually sold at a discount from their coeval market
price, if any, primarily because of the restrictions on their resale.  With the
information supplied by the respondents on the purchase prices of the
common stock and the dates of transaction, the Study computed the implied
discounts in all cases in which it was able to locate a market price for the
respective security on the date of the transaction.56

Table 16 contains a reproduction of Table XIV-45 of the SEC Institutional Investor Study

showing the size of discounts at which restricted stock transactions took place compared
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lack of understanding of what these rates represent.  T&A uses the same rates to apply

to tangible assets, intangible assets, capitalization models and discounting models, all of

which should be different rates of return because of the risk profile.  Therefore, this too,

violates proper appraisal practice.

TA 189

Schedule VII reflects the adjusted book value and liquidation value methods as applied in

the T&A report.  Once again, there is no discussion, other than the fact that the fixed

assets were being increased by $29,911,000 based on the appraised value.  An

adjustment was made to remove the intangibles from the balance sheet and yet there is

no discussion in the report as to why this item was removed.  Furthermore, there is no

discussion about the non-operating assets that are reflected as part of this methodology.

Despite this schedule calculating what is purported to be liquidation value, the liquidation

value is the exact same value as the adjusted book value.  This is illogical.  However, both

of these methods were inappropriate for the ABC valuation, and even if appropriate, they

were applied incorrectly.

The first problem with the adjusted book value method as presented, is the fact that  there

is no discussion that mentions that this method only includes the tangible assets and

liabilities of ABC.  Any intangible value that may exist pertaining to ABC is not reflected in

this schedule.  Therefore, the methodology does not capture the full value of ABC,

assuming that it has intangible value.  Reconciling a methodology, that is not inclusive of

all components of value, to other methodologies that would be inclusive of the intangible

value does not allow a proper comparison of values in determining a final conclusion.  This

is like comparing apples and oranges.

The liquidation value methodology, as applied by T&A, ignores costs of liquidation and the

time value of liquidation, and the schedule omits any reduction in value of the assets
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Ibid.57

with the prices, as of the same date, of the freely traded but otherwise identical stocks.57

The table shows that about half of the transactions, in terms of real dollars, took place at

discounts ranging from 20 to 40 percent.

The discounts were lowest for those stocks that would be tradable when the restrictions

expired on the New York Stock Exchange and highest for those stocks that could be traded

in the over-the-counter market when the restrictions expired.  For those whose market would

be over-the-counter when the restrictions expired, the average discount was approximately

35 percent.  When considering closely-held companies whose shares have no prospect of

any market, the discount would have to be higher.

The research from the SEC Institutional Investor Study was the foundation for the SEC

Accounting Series Release No. 113, dated October 13, 1969, and No. 118, dated December

23, 1970, which require investment companies registered under the Investment Company

Act of 1940 to disclose their policies about the cost and valuation of their restricted

securities.  As a result of the study, there is now an ongoing body of data about the

relationship between restricted stock prices and their freely tradable counterparts.  This body

of data can provide empirical benchmarks for quantifying marketability discounts.
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and/or liabilities for orderly liquidation.  It assumes that 100 percent of the adjusted book

value would be received upon liquidation of these assets.  In practice, this does not happen

for many of the asset categories.  If it were to happen, it could potentially take a

extraordinary amount of time to receive full value, in which case liquidity would suffer

terribly and there would be a discount for lack of marketability.  

Revenue Ruling 59-60 suggests that earnings be considered for an operating company as

an investor would look to the earnings or cash flow of the business in order to measure its

value.  In Mr. Jones’ deposition testimony, he acknowledged that the non-operating assets

consisted of land held for investment.  This item has been on the books for a number of

years, and yet, there was no adjustment for the fair market value for this asset.  We can

only assume that over a number of years the value of this asset would have increased.

There are no workpapers indicating that this asset was appraised or that T&A specifically

asked any questions about the appraised value of this asset.  Here also, sufficient relevant

data was not obtained.

TA 190

Although Schedule VIII is labeled Capitalization of Earnings, it is actually a capitalization

of owners’ cash flow.  We have previously commented about the use of owners’ cash flow

being inappropriate, so we will not repeat that discussion here.  However, in deriving

owners’ cash flow, the schedule starts with the adjusted net income, which is derived from

Schedule III (TA 170) and then adds the depreciation expense and subtracts owners’

perquisites.  However, the amount of owner perquisites is unexplained.  Typically, owners’

compensation and perquisites would be removed from the adjusted net income.  The line

that is labeled Owners Perk’s contains different figures than officers’ salary on Schedule

III.  Therefore, some additional adjustment has been made without explanation.  Once

again, there are no workpapers in the T&A file that would indicate what these numbers

consist of.  Therefore, not only does the reader not know why these numbers are being

subtracted, it is impossible to recreate what they consist of. 
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TABLE 16
SEC INSTITUTIONAL INVESTOR STUDY

Discount

-15.0% to 0.0% 0.1% to 10.0% 10.1% to 20.0% 20.1% to 30.0%

  Trading Market

No. of 
Trans-

actions
Value of

  Purchases 

No. of 
Trans-

actions
Value of   

 Purchases 

No. of 
Trans-

actions
Value of 

  Purchases   

No. of 
Trans-

actions
Value of 

   Purchases  

Unknown 1   $   1,500,000 2   $   2,496,583 1   $205,000 0   $   0

New York Stock
   Exchange 7   3,760,663 13   15,111,798 13   24,503,988 10   17,954,085

American Stock
   Exchange 2   7,263,060 4   15,850,000 11   14,548,750 20   46,200,677

Over-the-Counter
   (Reporting Companies) 11   13,828,757 39   13,613,676 35   38,585,259 30   35,479,946

Over-the-Counter (Non-
   Reporting Companies)   5    8,329,369   9    5,265,925 18    25,122,024 17    11,229,155

TOTAL 26   $ 34,681,849 67   $ 52,337,982 78   $ 102,965,021 77   $ 110,863,863
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The computer program also had a line to subtract dividends in deriving owners’ cash flow,

but there are zeros on that line.  Mr. Jones testified that distributions were made in the

past.  Therefore, there should have been figures included on this schedule.

The next problem with this schedule is that the T&A report weighted the cash flow amounts

by putting the most weight on the most recent period.  Conceptually while this would not

be  a problem, it would only be correct if the result of the weighting represents the probable

future earnings (or in this schedule, owners’ cash flow) for the company.  Reviewing the

1989 through 1993 cash flows reflect a substantial growth over this five year period.  The

owners’ cash flows increase from $1,087,000 to $2,024,000, to $3,725,000, to $4,714,000

to $6,250,000, in the most recent period.  Yet, the T&A report uses a weighted average of

these amounts to come up with a weighted average cash flow of $4,428,000.  Clearly, with

the historical trend that is indicated in this report, and assuming the same 15 percent

growth rate reflected in an earlier schedule, the likelihood of probable future earnings being

$4,428,000 would be highly doubtful.  This weighted average would significantly understate

the earnings stream that would be representative of the future for ABC.  While we are not

commenting as to whether or not the figures are correct, the result in Schedule VIII is

inconsistent with the rest of the T&A report.  

To compound the problem further, the weighted average earnings on this schedule is

divided by a capitalization rate of 11 percent.  While this capitalization rate is derived in

Schedule VI (TA 188), it not only assumes a 9 percent long term perpetual growth of the

company but the schedule indicates that it should be an historic earnings capitalization

rate.  This capitalization rate should not be applied to cash flow.  Earnings and cash flow

would have different capitalization rates applied for the reasons discussed previously.

Here too, T&A violates proper appraisal practice and therefore, breaches its professional

obligation to the client.  
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When asked in his deposition about the title of the schedule Capitalization of Earnings

being an inaccurate heading for the methodology, Mr. Jones stated (January 25, Page 74,

line 7):

A. Its incorrectly stated, yes.

When questioned in his deposition about using the historic results as a predictor of future

operations, Mr. Jones responded as follows (January 25, Page 82, line 16):

Q. Do you expect that – the five-year history of ABC to be a good
predictor of future operations of ABC?

A. I believe it was as good as the – is more indicative of what was likely
to happen.  It was an indicator of value, yes, but I think we weighted
the pro – the discounted future cash flows more heavily than the
historic method.

Q. Well, is it representatives of the future or not? I’m not sure I
understand – you said, “I believe” – “I believe it was as good as the –
is more indicative of what was likely to happen.”  I don’t understand
your answer.  My questions I thought was pretty simple.  Did you
expect the five-year history of ABC to be a good predictor of future
operations of ABC?

A. It was a predictor.

Clearly, even Mr. Jones refused to say that it would be a good predictor of the future

operations.  He merely said “It was a predictor.”  When questioned about the results and

the trend in terms of earnings, Mr. Jones indicated the following (January 25, Page 83, line

19):

Q. Assuming that ABC is going to be able to take advantage of the
growth that you’ve indicated in your report, i.e., 15 percent long-term
business growth, do you believe that the earnings of ABC will go up,
go down or remain flat?
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TABLE 16
SEC INSTITUTIONAL INVESTOR STUDY

Discount

30.1% to 40.0% 40.1% to 50.0% 50.1% to 80.0% Total

  Trading Market

No. of 
Trans-

actions
Value of  

  Purchases   

No. of 
Trans-

actions
Value of   

 Purchases 

No. of 
Trans-

actions
Value of 

 Purchases  

No. of 
Trans-

actions
Value of  

  Purchases   

Unknown 2   $ 3,332,000 0   $0 1   $1,259,995 7   $ 8,793,578

New York Stock
   Exchange 3   11,102,501 1   1,400,000 4   5,005,068 51   78,838,103

American Stock
   Exchange 7   21,074,298 1   44,250 4   4,802,404 49   109,783,439

Over-the-Counter
   (Reporting Companies) 30   58,689,328 13   9,284,047 21   8,996,406 179   178,477,419

Over-the-Counter (Non-
   Reporting Companies) 25    29,423,584 20      11,377,431 18      13,505,545 112      104,253,033

TOTAL 67   $ 123,621,711 35   $ 22,105,728 48   $ 33,569,418 398   $ 480,145,572
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Milton Gelman, “Economist-Financial Analyst’s Approach to Valuing Stock of a Closely Held58

Company,” Journal of Taxation, June 1972: 353-4.

Robert E. Moroney, “Most Courts Overvalue Closely-Held Stock,” Taxes, March 1973: 144-59
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GELMAN STUDY

In 1972, Milton Gelman, with National Economic Research Associates, Inc., published the

results of his study of prices paid for restricted securities by four closed-end investment

companies specializing in restricted securities investments.   Gelman used data from 8958

transactions between 1968 and 1970, and found that both the average and median

discounts were 33 percent and that almost 60 percent of the purchases were at discounts

of 30 percent and higher.  This data is consistent with the SEC study.

MORONEY STUDY

An article published in the March 1973 issue of Taxes,  authored by Robert E. Moroney of59

the investment banking firm Moroney, Beissner & Co., contained the results of a study of

the prices paid for restricted securities by 10 registered investment companies.  The study

included 146 purchases at discounts ranging from 3 to 90 percent.  The average discount

was approximately 33 percent.  Despite the pretty broad range, the average discount was,

once again in line with the other studies.

In this article, Moroney compared the evidence of actual cash transactions with the lower

average discounts for lack of marketability determined in some previous estate and gift tax

cases.  He stated that there was no evidence available about the prices of restricted stocks

at the times of these other cases that could have been used as a benchmark to help

quantify these discounts.  However, he suggested that higher discounts for lack of

marketability should be allowed in the future as more relevant data becomes available.  He

stated:
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A. I believe they would go up.

Q. Okay.  Well, if that’s the case, why have you used the weighted
average forecast of 4,428 as a basis for capitalization when it is lower
than the results from the last two historic time periods of 4,714 and
6,250?

A. Well, again, we use a weighted average to encompass more years as
opposed to looking at just one year because we believe that that was
a more representative sample or analysis that a hypothetical willing
buyer would review. 

             

While we do not disagree with Mr. Jones that a hypothetical buyer would review historic

periods for the same reason that the appraiser reviews them to determine trends, we totally

disagree that weight should be placed on any prior year when it is not going to be

representative of the future.  In this particular instance, while the willing buyer may look at

multiple years going backward, the willing seller who is a very important party to the

hypothetical transaction looks at this trend and says to the buyer, “We are on a significant

upward trend and our last year far out paces all of the earlier years.”  Therefore, the

perspective willing seller would demand to be compensated for the results that the

company has achieved.  Using a weighted average of history demonstrates a lack of

experience dealing with buyers and sellers in the real world.  When boasting about the

qualifications of T&A (TA 173), it states: 

In addition to this technical training, we have substantial experience with
respect to the buying and selling of businesses through years of working with
our clients.  This combination provides us with the combination of technical
training and practical experiences dealing with ‘willing buyers and sellers’ and
the ability to value businesses.

T&A has overstated its qualifications.  Maybe the firm has worked with buyers and sellers,

but they clearly do not have the requisite knowledge of the marketplace, if they are merely

looking at a weighted average of history in a company that has significant growth

opportunities.  When asked why any weight was given to 1989 and 1990, Mr. Jones

responded (January 25, Page 84, line 17):
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Robert E. Moroney, “W hy 25 Percent Discount for Nonmarketability in One Valuation, 10061

Percent in Another?”  Taxes, May 1977: 320.

J. Michael Maher, “Discounts for Lack of Marketability for Closely-Held Business Interests,”62

Taxes, September 1976: 562-71.

Obviously the courts in the past have overvalued minority interest in closely-
held companies for federal tax purposes.  But most (probably all) of those
decisions were handed down without benefit of the facts of life recently made
available for all to see.

Some appraisers have for years had a strong gut feeling that they should use
far greater discounts for non-marketability than the courts had allowed.  From
now on those appraisers need not stop at 35 percent merely because it’s
perhaps the largest discount clearly approved in a court decision.  Appraisers
can now cite a number of known arm’s-length transactions in which the
discount ranged up to 90 percent.60

Approximately four years later, Moroney authored another article in which he stated that

courts have started to recognize higher discounts for lack of marketability:

The thousands and thousands of minority holders in closely-held corporations
throughout the Untied States have good reason to rejoice because the courts
in recent years have upheld illiquidity discounts in the 50 percent area.*

*Edwin A. Gallun, 33 T.C.M. 1316 (1974), allowed 55 percent.  Est. of Maurice
Gustave Heckscher, 63 T.C. 485 (1975), allowed 48 percent.  Although Est.
of Ernest E. Kirkpatrick, 34 T.C.M. 1490 (1975) found per-share values
without mentioning discount, expert witnesses for both sides used 50
percent–the first time a government witness recommended 50 percent.  A
historic event, indeed!61

MAHER STUDY

J. Michael Maher, with Connecticut General Life Insurance Co., conducted another

interesting study on lack of marketability discounts for closely-held business interests.  The

results of this well documented study were published in the September 1976 issue of

Taxes.   Using an approach that was similar to Moroney’s, Maher compared prices paid for62

restricted stocks with the market prices of their unrestricted counterparts.  The data used
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A. Well, as part of your analysis, you have to review the – the past as
well as the future.  And as part of reviewing the past, we concluded
that we should go back five years. 

Q. What’s the basis for that?

A. Just normal procedures in doing a business valuation.

The fact of the matter is that T&A’s lack of understanding of the business valuation process

confuses the period to review for analysis purposes and the period that ultimately ends up

being chosen in performing the valuation calculations.

TA 191

Schedule IX is entitled Capitalization of Excess Earnings.  We have previously addressed

the fact that this methodology is frowned upon by the promulgator of Revenue Ruling 68-

609.  Not only was this an inappropriate method to use in this valuation, but it was applied

incorrectly.  In this schedule, T&A begins with a pretax adjusted net income.  There is no

rational basis as to why a pretax level of earnings was used rather than the after tax

adjusted net income, which is more appropriately used in the profession.  According to the

Guide to Business Valuations “because of its relative ease of application and conceptual

basis, the excess earnings method is commonly used in valuing small business.  It can

also be used to value professional practices.”  In describing the steps in applying the

method, the very first step indicates

720.03 The excess earnings method typically consists of the following basic
steps:

Obtain the company’s financial statements.  Apply necessary GAAP and
normalization adjustments (including adjustments for non-operating assets)
as discussed in section 420.  Recompute federal and state income taxes, if
necessary, based on normalized pretax earnings.

Had T&A followed the book in its library, it would have realized that one of the steps in

calculating excess earnings is to “recompute federal and state income taxes...”  If pretax
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covered the five-year period 1969 through 1973.  The study showed that “the mean discount

for lack of marketability for the years 1969 to 1973 amounted to 35.43 percent.”   In an63

attempt to eliminate abnormally high and low discounts, Maher eliminated the top and

bottom 10 percent of the purchases.  The results ended up with an average discount of

34.73 percent, almost the exact same discount that was derived without the top and bottom

items removed.

Maher’s remarks are a good learning tool, as he distinguished between a discount for lack

of marketability and a discount for a minority interest.  He said:

The result I have reached is that most appraisers underestimate the proper
discount for lack of marketability.  The results seem to indicate that this
discount should be about 35 percent.  Perhaps this makes sense because by
committing funds to restricted common stock, the willing buyer (a) would be
denied the opportunity to take advantage of other investments, and (b) would
continue to have his investment at the risk of the business until the shares
could be offered to the public or another buyer is found.

The 35 percent discount would not contain elements of a discount for a
minority interest because it is measured against the current fair market value
of securities actively traded (other minority interests).  Consequently,
appraisers should also consider a discount for a minority interest in those
closely-held corporations where a discount is applicable.64

TROUT STUDY

The next study was performed by Robert R. Trout.  Trout was with the Graduate School of

Administration, University of California, Irvine and Trout, Shulman & Associates.  Trout’s

study of restricted stocks covered the period 1968 to 1972 and addressed purchases of

these securities by mutual funds.  Trout attempted to construct a financial model which
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income steams are going to be used, an adjustment would be necessary to convert the

capitalization rates used to pretax capitalization rates.  This was not done by T&A since the

computer software did not have the capability of making this adjustment.  Therefore, using

pretax income as a starting point was incorrect, but T&A also used an after tax

capitalization rate with a pretax earnings figure.  

There is also a question as to whether the capitalization rate used is a cash flow

capitalization rate or an earnings capitalization rate since the computer system used a very

unorthodox methodology that was undocumented and did not comply with most appraisal

theory.

The next problem with this schedule was the fact that a return was taken on book value

rather than adjusted book value.  There is no support in the appraisal literature for taking

an adjustment on book value.  When asked whether book value was the appropriate

measure of the return on tangible assets to be used in the method, Mr. Jones responded

(January 25, Page 92, line 8):

A. Well, I think there’s -- there’s many variations -- or variations of how
to apply this method, and util -- utilization of the book value method
is a common variation of that.

When he was asked for his authority for that statement, he indicated (January 25, Page

92, line 14):

A. Don’t have a specific one.

A weighted average of the excess earnings was used to calculate the value under this

methodology, as was used previously.  In this methodology, excess earnings had a

significantly increasing trend from $653,000 to $5,382,000.  The weighted average excess

earnings of $3,289,000 was inappropriate based on the trend of this business.  When

questioned about whether the average excess earnings of $3,289,000 was  representative
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covered the five-year period 1969 through 1973.  The study showed that “the mean discount

for lack of marketability for the years 1969 to 1973 amounted to 35.43 percent.”   In an63

attempt to eliminate abnormally high and low discounts, Maher eliminated the top and

bottom 10 percent of the purchases.  The results ended up with an average discount of

34.73 percent, almost the exact same discount that was derived without the top and bottom

items removed.

Maher’s remarks are a good learning tool, as he distinguished between a discount for lack

of marketability and a discount for a minority interest.  He said:

The result I have reached is that most appraisers underestimate the proper
discount for lack of marketability.  The results seem to indicate that this
discount should be about 35 percent.  Perhaps this makes sense because by
committing funds to restricted common stock, the willing buyer (a) would be
denied the opportunity to take advantage of other investments, and (b) would
continue to have his investment at the risk of the business until the shares
could be offered to the public or another buyer is found.

The 35 percent discount would not contain elements of a discount for a
minority interest because it is measured against the current fair market value
of securities actively traded (other minority interests).  Consequently,
appraisers should also consider a discount for a minority interest in those
closely-held corporations where a discount is applicable.64
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Creating a multiple regression model involving 60 purchases, Trout measured an average

discount of 33.45 percent for restricted stock from freely traded stock.

STANDARD RESEARCH CONSULTANTS STUDY

In 1983, Standard Research Consultants analyzed private placements of common stock to

test the current applicability of the SEC Institutional Study.   Standard Research studied 2866

private placements of restricted common stock from October 1978 through June 1982.

Discounts ranged from 7 percent to 91 percent, with a median of 45 percent, a bit higher

than seen in the other studies.

Only four of the 28 companies studies had unrestricted common shares traded on either the

American Stock Exchange or the New York Exchange, and their discounts ranged from 25

percent to 58 percent, with a median of 47 percent, which was not significantly different from

the 45 percent median of the remaining companies that traded in the over-the-counter

market.

WILLAMETTE MANAGEMENT ASSOCIATES, INC. STUDY

Willamette Management Associates analyzed private placements of restricted stocks for the

period January 1, 1981 through May 31, 1984.   In discussing the study, Willamette states67

that the early part of this unpublished study overlapped the last part of the Standard

Research study, but there were very few transactions that took place during the period of

overlap.  According to the discussion of the study in Valuing a Business, most of the

transactions in the study took place in 1983.
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of the future excess earnings for ABC, Mr. Jones responded (January 25, Page 96, line

11):

A. Again, it is an indication.  Based on this calculation, take into account
these five years that we considered into our analysis.

Once again, Mr. Jones indicates that this is an indication, but he cannot indicate that is a

good indication for the future excess earnings.  Revenue Ruling 68-609 clearly states that

“The past earnings to which the formula is applied should fairly reflect the probable future

earnings.”  When questioned about whether or not the calculation in this schedule is

inconsistent with Revenue Ruling 68-609, Mr. Jones testified in his deposition as follows

(January 25, Page 100, line 15):

A. I would say no, because that is one method to try to project the
probable future earnings, and that’s methodology to use to calculate
that.

When further questioned about this point, Mr. Jones indicated (January 25, Page 101, line

1):

A. I’m testifying that past earnings in this calculations are used to --in the
analysis to hopefully predict a probable future earnings.

Q. Well, it can be more than that.  It should fairly reflect their probable
future earnings according to Revenue Ruling 68-609, correct?

A. That’s correct.

When questioned about whether the 16 percent capitalization rate is a pretax or after tax

capitalization rate, Mr. Jones responded (January 25, Page 102, line 14):

A. That would be based on a pre-tax income stream, pre-tax.
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When asked what makes it a pretax capitalization rate, his response was (January 25,

Page 102, line 18):

A. Well, its based on the – well, were applying it to a pre-tax income
stream.  And in developing our – our rates that we have used on page
188, those are considered pre-tax rates.

Mr. Jones’ response indicates that he does not understand what makes a capitalization

rate pretax or after tax; it is the source used to derive these rates and not what they get

applied to.  A common error in business valuation, one that T&A has made over and over

in this report, is to apply a capitalization or discount rate to an inappropriate stream of

income.  In this instance, since T&A has no workpapers to support how the rates were

derived, Mr. Jones cannot possible understand whether they were pretax or after tax rates.

In his deposition testimony, when asked about these rates, he referred to publications such

as Ibbotson that were in his library, that he most likely would have gone to.  However, our

review of the Ibbotson rates was discussed previously.  Not only were the rates different,

but the appraisal literature is very clear that the Ibbotson rates are after tax net cash flow

rates and not pretax rates.  Therefore, if Mr. Jones’ testimony was accurate regarding his

use of Ibbotson’s publication, then his answer is incorrect regarding whether his 16 percent

capitalization rate is pretax or after tax.

TA 192

Schedule X is the Comparable Business Sale Database Methodology.  This is another

relatively blank schedule that was included in the valuation report.  However, there are

selected multiples for the P/E ratio, the percent of sales multiple and the multiple of book.

There is no narrative that discusses these multiples or where they came from, and no

workpapers that support these numbers.  Based on the fact that Mr. Jones testified that he

relied on two offers to purchase ABC, he should have been aware that there may have

been other transactions in the market place that could be used in the application of this

methodology.  This would have required a significant amount of research, which based on
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Willamette identified 33 transactions during this time period that could be classified with

reasonable confidence as arm’s-length transactions, and for which the price of the restricted

shares could be compared directly with the price of trades in otherwise identical but

unrestricted shares of the same company at the same time.  The median discount for the

33 restricted stock transactions compared to the prices of their freely tradable counterparts

was 31.2 percent, a little bit lower than the other studies, but substantially lower than the

study by Standard Research.

In Valuing a Business, Pratt attributed the slightly lower average percentage discounts for

private placements during this time to the somewhat depressed prices in the public stock

market, which in turn were in response to the recessionary economic conditions prevalent

during most of the period of the study.  Taking this into consideration, the study basically

supports the long-term average discount of 35 percent for transactions in restricted stock

compared with the prices of their freely tradable counterparts.

SILBER RESTRICTED STOCK STUDY

In 1991, another study of restricted stock was published which included transactions during

the period 1981 through 1988.  This study, by William L. Silber, substantiated the earlier

restricted stock studies, finding an average price discount of 33.75 percent.   Silber68

identified 69 private placements involving common stock of publicly traded companies.  The

restricted stock in this study could be sold under Rule 144 after a two-year holding period.

Silber, similar to Trout, tried to develop a statistical model to explain the price differences

between securities that differ in resale provisions.  Silber concluded that the discount on

restricted stock varies directly with the size of the block of restricted stock relative to the

amount of publicly traded stock issued by the company.  He found that the discounts were

larger when the block of restricted stock was large compared to the total number of shares

outstanding.  Silber also noted that the size of the discount was inversely related to the

credit-worthiness of the issuing company.
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T&A’s workpapers and Mr. Jones’ testimony was not done.  Putting this schedule in the

report is one more instance where it demonstrates that the computer software was deriving

this valuation, including the report presentation, and not the appraiser.  

Schedule X is continued on the next several pages in the report, with page TA 193 being

all zeros, but TA 194 reaches a conclusion under a price to earnings methodology.  There

is no discussion in the report that this method is being used and without having

comparative data, the use of the arbitrary price to earnings ratio reflecting an entity value

is not only inappropriate, but negligent.  The same applies to pages TA 195 and 196, as

the arbitrary multiples are carried forward in reflecting total entity values for ABC under

these methodologies.  

To put one more issue into perspective, the price to earnings ratio used in Schedule X is

5.00.  There is a mathematical relationship between the price to earnings ratio and a

capitalization rate as applied to earnings.  They are the mathematical inverse of each

other.  When asked about this relationship in his deposition, Mr. Jones was specifically

asked if there is relationship between these two items, and his response was (January 25,

Page 109, line 18):

A. Not directly.

This is absolutely an incorrect answer and demonstrates a lack of professional

competence.

The calculation on TA 196 contains another error caused by the computer software.  The

non-operating assets were included in the book value that was multiplied by 1.25 and

added back a second time as a non-operating asset.  The correct calculation would have

been to remove the non-operating asset from the book value before applying the multiple.

This would have avoided more than double counting the non-operating asset.  When

questioned about TA 196, his response was (January 25, Page 116, line 5):
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FMV STUDY 

As indicated in the table,  it is important to emphasize that this study analyzes just over 100

transactions involving companies tending to have larger capitalization. As reported in other

studies, such discounts tend to be higher among smaller companies, and conversely, lower

with larger companies.

MANAGEMENT PLANNING INC. STUDY

The primary criteria for the Management Planning study was to identify companies that had

made private placements of unregistered common shares which would, except for the

restrictions on trading, have similar characteristics to that company’s publicly traded shares.

Companies included in the study had to have in excess of $3 million in annual sales and be

profitable for the year immediately prior to the private placement.  It was required that the

company be a domestic corporation, not considered to be in “a development stage,” and the

common stock of the issuing company must sell for at least $2 per share.  

Management Planning analyzed 200 private transactions involving companies with publicly

traded shares.  Of the 200, 49 met the base criteria described.  Of these, the average mean

discount was 27.7 percent, while the average median discount was 28.8 percent.69

A more detailed analysis of the Management Planning Study indicated a large range of

discounts relative to the sample companies due to varying degrees of  revenues, earnings,

market share, price stability and earnings stability.  The average revenues for the companies

selected for review were $47.5 million, however, the median revenue figure was $29.8

million, indicating that the average sales figure was impacted by a few companies that were

significantly larger than the others studied.  The average discount for companies with

revenues under $10 million was 32.9 percent.
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Likewise, the average reported earnings of the study group were skewered by 20

companies in the study whose earnings exceeded $1 million, and in fact had a median

earnings figure of $2.9 million.  Twenty-nine of the companies studied earned less than $1

million, while the median earnings of all of the companies in the sample was $0.7 million.

The following chart indicates that fourth quartile companies reflected private placement

median discounts to the shares traded in the open markets ranging from 34.6 percent to

44.8 percent, based upon the factors considered.  The average discount of sample

companies in the fourth quartile for the five factors considered was 39.3 percent.

Factors Considered

In the Analysis 

  First  

Quartile

Second

Quartile

  Third

Quartile

 Fourth

Quartile Original Expectations Re: Discounts

   Restricted Stock Discounts  

Revenues Medians 18.7%   22.2%  31.5%  36.6%  Higher revenues, lower discounts

Means 21.8%   23.9%  31.9%  34.7%  

Earnings Medians 16.1%   30.5%  32.7%  39.4%  Higher earnings, lower discounts

Means 18.0%   30.0%  30.1%  34.1%  

Market Price/Share Medians 23.3%   22.2%  29.5%  41.0%  Higher the price, lower discounts

Means 23.3%  24.5%  27.3%  37.3%  

Price Stability Medians 34.6%   31.6%   9.2%   19.4%   Lower stability, higher discounts 

Means 34.8%  33.3%  21.0%  22.0%  

Earnings Stability Medians 14.1%  26.2%  30.8%  44.8%  Higher earnings stability, lower discounts

Means 16.4%  28.8%  27.8%  39.7%  

BRUCE JOHNSON STUDY

Bruce Johnson studied 72 private placement transactions that occurred in 1991 through

1995.  The range was a 10 percent premium to a 60 percent discount with an average

discount for these 72 transactions of 28 percent.  This study covered the first half decade

after the Rule 144 restrictions were relaxed.  The results seem to indicate that discounts are

lower when the holding period is shorter.
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A. That would be included in both of those numbers, and it would have
been -- counted.  However, we didn’t utilized that method.

Once again, this schedule was included in the report that was being used to assist the

trustees in making a decision as to whether or not to go ahead with a transaction, but also

would ultimately be available for inspection by all of the ESOP participants without finance

or accounting degrees, who would have to interpret this information for themselves.  

There is no way that a reader of this report could have known, without having the technical

knowledge of business valuation, that there was an error included in this calculation.

Merely suggesting that the result was not used, although presented in the report,

demonstrates a total disregard for the reader of the report.  Due professional care was not

exercised in this instance.  When finally questioned about reviewing the information, Mr.

Jones responded (January 25, Page 116, line 13):

A. Well, it should – it was not caught.  Obviously if we – had caught it,
we would have changed that.

TA 197

Schedule XI is a Proforma Income Statement Adjustments schedule.  This schedule

includes a $1,000 adjustment to revenue.  When Mr. Jones was questioned about this

adjustment, since there was a lack of workpapers, he could only respond (January 25,

Page 118, line 20):

A. It was either inputted or brought forward from some other place, but
I’m not exactly sure how that number one got in there.

 When questioned about this schedule Mr. Jones acknowledged that it was for information

only and that the schedule wasn’t used.  Without a narrative in the report, how would

anyone know this?  Furthermore, this is one more irrelevant schedule that was included

in the valuation report.  Even Mr. Jones acknowledged (January 25, Page 120, line 21):



- 83 -

Revenue Ruling 77-287 (1977-2 C.B. 319), Section I.70

COLUMBIA FINANCIAL ADVISORS, INC. RESTRICTED STOCK STUDY
(1996-1997)

Columbia Financial Advisors, Inc. (CFAI) conducted an analysis of restricted securities in

the United States.  These were private common equity placements that were done from

January 1, 1996 to April 30, 1997.  Using 23 transactions (eight involving restricted

securities, and 15 involving private placements with no registration rights), the average

discount was 21 percent, with a median of 14 percent.  The 1990 adoption of Rule 144A

seems to have had an effect on these discounts.

COLUMBIA FINANCIAL ADVISORS, INC. RESTRICTED STOCK STUDY
(1997-1998)

CFAI conducted another restricted stock study to assess the effects of another alteration to

Rule 144.  Mandatory holding periods, as of April 29, 1997, were reduced from two years

to one year.  CFAI used 15 transactions whose stock was privately placed.  The average

discount for this group was 13 percent, with a median of 9 percent.  These discounts are

clearly impacted by the shorter holding period.

REVENUE RULING 77-287

In 1977, in Revenue Ruling 77-287, the Internal Revenue Service specifically recognized

the relevance of the data on discounts for restricted stocks.  The purpose of the ruling was

“to provide information and guidance to taxpayers, Internal Revenue Service personnel and

others concerned with the valuation, for Federal tax purposes, of securities that cannot be

immediately resold because they are restricted from resale pursuant to Federal security

laws.”   The ruling specifically acknowledges the conclusions of the SEC Institutional70
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A. It would be worthless, I guess.

TA 198

Schedule XII reflects Income Statement Forecasting and reflects the proforma income

statement from the previous schedule, with several percentages reflecting the growth rate

of sales, operating expenses as a percent of sales, officers’ salaries as a percent of sales

and a marginal tax rate.  When questioned about the 62.34 percent annual growth rate for

revenue, Mr. Jones testified (January 25, Page 121, line 24):

A. I don’t recall reviewing that specific calculation.

Without workpapers, there is no documentation to show that anything was explained or

reviewed in this valuation.  When asked whether there was anything in the workpapers that

would support the growth rate, Mr. Jones responded (January 25, Page 122, line 4):

A. Not in our -- not in any workpapers other than the report itself.

When Mr. Jones was asked if the recent year’s workpapers are intended to reconstruct

where numbers came from, his response was (January 25, Page 124, line 2):

A. And to document the information that you deem appropriate that --
that you would have a separate workpaper for.

Clearly there are no workpapers to support the calculations that are included in the T&A

report.  Furthermore, based on Mr. Jones’ testimony, T&A must have deemed it

inappropriate to need workpapers to document anything that went into its valuation report,

as their workpapers are almost non-existent.  This is a clear violation of sufficient relevant

data.  

- 83 -

Revenue Ruling 77-287 (1977-2 C.B. 319), Section I.70

COLUMBIA FINANCIAL ADVISORS, INC. RESTRICTED STOCK STUDY
(1996-1997)

Columbia Financial Advisors, Inc. (CFAI) conducted an analysis of restricted securities in

the United States.  These were private common equity placements that were done from

January 1, 1996 to April 30, 1997.  Using 23 transactions (eight involving restricted

securities, and 15 involving private placements with no registration rights), the average

discount was 21 percent, with a median of 14 percent.  The 1990 adoption of Rule 144A

seems to have had an effect on these discounts.

COLUMBIA FINANCIAL ADVISORS, INC. RESTRICTED STOCK STUDY
(1997-1998)

CFAI conducted another restricted stock study to assess the effects of another alteration to

Rule 144.  Mandatory holding periods, as of April 29, 1997, were reduced from two years

to one year.  CFAI used 15 transactions whose stock was privately placed.  The average

discount for this group was 13 percent, with a median of 9 percent.  These discounts are

clearly impacted by the shorter holding period.

REVENUE RULING 77-287

In 1977, in Revenue Ruling 77-287, the Internal Revenue Service specifically recognized

the relevance of the data on discounts for restricted stocks.  The purpose of the ruling was

“to provide information and guidance to taxpayers, Internal Revenue Service personnel and

others concerned with the valuation, for Federal tax purposes, of securities that cannot be

immediately resold because they are restricted from resale pursuant to Federal security

laws.”   The ruling specifically acknowledges the conclusions of the SEC Institutional70



- 84 -

Investor Study and the values of restricted securities purchased by investment companies

as part of the “relevant facts and circumstances that bear upon the worth of restricted stock.”

All of the studies concerning restricted stock generally deal with minority blocks of stock in

public companies.  Therefore, the restricted stock studies may be a useful guide in

assessing a discount for lack of marketability to a minority interest.  However, a control value

may also need to reflect a DLOM, although it probably would be smaller than a DLOM

attributable to minority shares.  Since a minority interest is more difficult to sell than a

controlling interest, the DLOM is usually larger for minority interests.  The average DLOM

ranges between 25 and 45 percent based on the studies discussed previously.  Larger

discounts may be appropriate if the starting point is a marketable, minority interest value

based on public guideline company methods.

INITIAL PUBLIC OFFERING STUDIES

Another manner in which the business appraisal community and users of its services

determines discounts for lack of marketability is with the use of closely-held companies that

underwent an initial public offering (IPO) of its stock.  In these instances, the value of the

closely-held stock is measured before and after the company went public.

Robert W. Baird & Co., a regional investment banking firm has conducted seven studies

over time periods ranging from 1980 through June 1997, comparing the prices in closely-

held stock transactions, when no public market existed, with the prices of subsequent IPOs

in the same stocks.  The results are presented in Table 17.

TABLE 17
THE VALUE OF MARKETABILITY AS ILLUSTRATED IN

INITIAL PUBLIC OFFERINGS OF COMMON STOCK

# of IPO 
Prospectuses

# of 
Qualifying Discount

Study Reviewed Transactions Mean Median
1997-2000 1,847 283 50% 52%1

1997-2000 1,847   36 48% 44%2

1997-2000     NA   53 54% 54%3
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One other item that’s worth noting is that the marginal tax rate in this forecast is 17.32

percent.  However, elsewhere in the report, 34 percent is used.  This is an inconsistent

application of tax rates leading to inconsistent results throughout the report.  

TA 199

Page TA 199 reflects additional variables used in the projection in Schedule XII.  In

actuality, these figures were not used, but they were computer generated as a result of the

manual inputs in a different schedule.  Therefore, although Mr. Jones indicates in his

deposition that this was for informational purposes, it is once again an irrelevant schedule

in the report.  

TA 200

Schedule XIII is a Fixed Asset Budget to be used in the projection. It shows that the

adjusted book value is greater than $50 million, but there are zero fixed asset purchases

being projected.  This defies logic.  As a Certified Public Accountant, Mr. Jones should

have known that a company of this type could not grow without either building additional

prison facilities or replacing existing assets, at some point in the future.  The explanation

given in his deposition testimony was (January 25, Page 139, line 16):

A. No, because again, on pages -- or schedules contained in the back
from pages 203, 204, there are other -- there’s other information again
that was given to us by Mr. Harbin and management to assume in
preparing these calculations for the projections of the company.  And
they projected whatever fixed asset additions that they were going to
have.  I do not also they were telling us that the states would be
providing the new facilities and they would not necessarily have to
reinvest any significant amounts into the prisons themselves.

Mr. Jones’ explanation defies logic and proper practice.  T&A blindly accepted a projection

without ever questioning the fact that the information being provided is lacking a significant
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TABLE 17
THE VALUE OF MARKETABILITY AS ILLUSTRATED IN

INITIAL PUBLIC OFFERINGS OF COMMON STOCK

# of IPO 
Prospectuses

# of 
Qualifying Discount

Study Reviewed Transactions Mean Median
1995-1997    732   91 43% 42%
1994-1995    318   46 45% 45%
1992-1993    443   54 45% 44%
1990-1992    266   35 42% 40%
1989-1990    157   23 45% 40%
1987-1989      98   27 45% 45%
1985-1986    130   21 43% 43%
1980-1981      97   13 60% 66%
Total 4,088 593 47% 48%

 Expanded study.1

 Limited study.2

 Dot-Com study.3

Source: John D. Emory, Sr., F.R. Dengel III, and John D. Emory, Jr., “Expanded Study of the
Value of Marketability as Illustrated in Initial Public Offerings of Common Stock,” Business
Valuation Review (December 2001).

A similar private, unpublished study has been performed by Willamette Management

Associates.  Their results are in the data presented in Table 18.
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piece of information.  ABC is in the private prison business and what apparently gave them

broad appeal is that it had facilities that were used by the states, without the states having

to fund the building of the facility.  As a Certified Public Accountant, it is negligent to accept

a client’s representation when it should be known that it is contrary to fact.  Furthermore,

there is no discussion in the report nor is there a discussion in the workpapers that

supports the “so called” representation that the states would be providing the facilities.

Here also, sufficient relevant data is lacking to support Mr. Jones’ position.  

When questioned about any due diligence that may have been performed by checking with

third parties about the reasonableness of these assumptions, Mr. Jones responded

(January 25, Page 144, line 21):

A. We didn’t contact any of the other states -- or any of the states as far
as that matter, to confirm – don’t believe we were required to confirm
what there pending engagements were with the various states.

However, a simple review of pending contracts would have determined whether or not the

states were going to provide fixed assets.  There would not have been a reason to directly

contact the states, but certainly documentation could have been reviewed to corroborate

any representations.  Furthermore, there was no separate analysis performed that would

corroborate whether or not these projections could be reasonably achieved (January 25,

Page 147, line 16).

TA 201

Schedule XIV is a financial statement projection for the income statement and operating

cash flow for ABC.  This schedule extends to TA 202, as it is a 10-year projection covering

the period 1994 through 2002.  The headings on these schedules are actually in error, as

fiscal year ended (FYE) 8 and 9 are both labeled December 2001.  The first one should be

2001 and the second should be 2002, resulting in the final year being 2003.  Once again,

the computer system generated incorrect dates and T&A did not proof these schedules.
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TABLE 18
SUMMARY OF DISCOUNTS FOR PRIVATE TRANSACTION

P/E RATIOS COMPARED TO PUBLIC OFFERING
P/E RATIOS ADJUSTED FOR CHANGES IN INDUSTRY P/E RATIOS

Time Period

Number of
Companies

Analyzed

Number of
Transactions

Analyzed
Median Discount

(%)

1975-1978 17   31   54.7  

1979 9 17   62.9  

1980-1982 58   113     55.5  

1984 20   33   74.4  

1985 18   25   43.2  

1986 47   74   47.5  

1987 25   40   43.8  

1988 13   19   51.8  

1989 9 19   50.4  

1990 17   23   48.5  

1991 27   34   31.8  

1992 36   75   52.4  

Source: W illamette Management Associates, as appearing in Valuing a Business, Shannon
P. Pratt, Robert F. Reilly and Robert P. Schweihs, Third Edition.

OTHER CONSIDERATIONS

Another consideration in determining a discount for lack of marketability is the cost of

flotation of a public offering.  These costs are generally significant and will frequently include

payments to attorneys, accountants, and investment bankers.  The costs associated with

smaller offerings can be as much as 25 to 30 percent of a small company’s equity.

CONCLUSION

As far back as 1977, through Revenue Ruling 77-287, the Internal Revenue Service

recognized the effectiveness of restricted stock study data in providing useful information
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The valuation report contains no analysis of this projection and no list of assumptions that

went into the projection.  A reader of this valuation report would have no basis for

understanding how the company was going to grow from $13.7 million in revenues to $69.5

million in revenues over this period of time.  The operating cash flow was forecasted to

grow from $4.6 million to $16.5 million, with a reduction in the final year to $13.6 million,

once again, with no explanation at all.  

This schedule shows no purchase of fixed assets, no dividends and no change in long term

debt.  The interest expense is zero.  All of these items indicate that this analysis was

performed on a debt free basis.  This means that the valuation of both debt and equity

would be derived in discounting these figures to present value.  When questioned whether

or not this was a debt free methodology, Mr. Jones in his deposition responded (January

25, Page 157, line 10):

A. – under that analysis, yes it would be considered to be debt free
because they are – in order for them to get the 66 percent ownership
that was being purposed, they would have sell – the company would
have sell some outstanding shares that weren’t previously
outstanding.

When questioned whether he kept the company debt free for the next 10 years, he

indicated (January 25, Page 157, line 19):

A. That’s correct.

The schedule is labeled as being a financial statement projection.  Normally, a financial

forecast is used in a valuation rather than a projection.  Although this may seem like

semantics, there is a clear distinction between a projection and a forecast in the accounting

literature.  According to the Guide to Business Valuations, step one in the discounted

future returns approach, “is to obtain or prepare a financial forecast.” (Emphasis added).

The distinction between a forecast and projection is explained as follows:
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Step 1 - Obtain (or Prepare) a Financial Forecast

525.04  What is a Financial Forecast?  The AICPA Statement on
Standards for Accountants’ Services on Prospective Financial Information
titled Financial Forecast and Projections defines a financial forecast as
follows:

Financial Forecast. Prospective financial statements that
present, to the best of the responsible party’s knowledge and
belief, an entity’s expected financial position, results of
operations, and changes in financial position.  A financial
forecast is based on the responsible party’s assumptions
reflecting conditions it expects to exist and the course of action
it expects to take.

A forecast should therefore represent what the responsible party (preferably
the management of the company being valued) expects to occur in the future
based on the company’s existing business plan.

525.05  How Does a Forecast Differ from a Projection?  The terms,
forecast and projection, are often used interchangeably, but they are defined
differently by the American Institute of Certified Public Accountants (AICPA).
A financial forecast is based on actual conditions that are expected to exist
during the forecast period.  This differs from a projection which, by definition
of the AICPA, is based on expected conditions given one or more
hypothetical assumptions.  For example, a company might prepare a
projection based on the hypothetical assumption that a new production plant
will be built.  That projection might then be used by management to help
decide whether a new plant should indeed be built.  Another way to
differentiate a projection from a forecast is that a projection normally tries to
answer a “what if” question.  For example, what would future operations look
like of the company took a particular action or changed specific conditions?
A forecast, on the other hand, presents a company’s future operations based
on the actual plans of the company’s management as of a given point in time
(such as the valuation date).  

      

Clearly, as Certified Public Accountants, T&A should be following the AICPA Statement on

Standards for Accountants’ Services on Prospective Financial Information.  Therefore, T&A

should have been aware of the difference between a forecast and a projection.  As a

valuation professional, a forecast should be used if we are valuing a company as of a

specific date, other than if the valuation is intended to by hypothetical.  The Guide to
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Taxes, May 1977.71

for the quantification of discounts for lack of marketability.  The Baird and Willamette studies

of transactions in closely-held stocks did not exist at that time, but the IRS and the courts

have been receptive to using this data to assist in quantifying discounts for lack of

marketability.

The IPO studies are proof that larger discounts can be justified than those quoted from the

restricted stock studies.  One of the best explanations of why a DLOM varies from case to

case was included in an article published by Robert E. Moroney entitled “Why 25% Discount

for Nonmarketability in One Valuation, 100% in Another?”   In Moroney’s article, he points71

out 11 different factors that should be considered in the application of a DLOM.  These

factors are as follows:

 1. High dividend yield: Companies that pay dividends tend to be more
marketable than companies that do not.

 2. Bright growth prospects: Companies that have bright growth prospects
are easier to sell than companies that do not.  This makes them more
marketable.

 3. Swing value: If a block of stock has swing value, it may be more
marketable than the typical small block of stock.  This swing value
could include a premium.  This can be emphasized where a 2 percent
interest exists with two 49 percent interests.  The 2 percent interest
can be worth quite a bit to either 49 percent interest if it will give that
interest control of the company.

 4. Restrictions on transfer: Restrictions on transfer make the stock less
marketable due to the difficulty in selling them.

 5. Buy-sell agreements: Buy-sell agreements can go either way.  The
agreement can create a market for the stock, making it more
marketable, or the agreement can restrict the sale making it less
marketable.

 6. Stock’s quality grade: The better the quality of the stock, the more
marketable it will be.  This can be evidenced by comparing the subject
company to others for supporting strengths and weaknesses.

 7. Controlling shareholder’s honesty: The integrity of the controlling
shareholder can make a big difference regarding the ability to sell a
partial interest in a company.  If the controlling shareholder tends to
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deal with the other shareholders honestly, the other interests in that
company tend to be more marketable.

 8. Controlling shareholder’s friendliness: Similar to the shareholder’s
honesty, the manner in which he or she deals with others can make
the stock more marketable.

  9. Prospects for the corporation: If a corporation has good prospects for
the future, it will generally be more marketable.

10. Prospects for the industry: A company that is in an industry with good
prospects will also generally be more marketable.

11. Mood of the investing public: When the investing public is bullish, they
are more readily willing to make an investment.  This can increase the
marketability.

An analysis of these factors and how they related to B&B follows:

Dividend yield: The Company has made distributions throughout its history.  There is no

reason to believe this will not continue.

Growth prospects: The Company’s operations tends to be cyclical.  If the economy sours,

B&B’s results could decline.  However, the prospects, at least for the short term, are

favorable.

Swing value: Based on the distribution of ownership, this interest does not have swing value.

Rather, this interest has a lack of control.

Restrictions on transfer: There is an operating agreement that places restrictions on the

transfer of interests.  This interest must be sold back to The Company or the other

members.

Buy-sell agreements: Under the terms of the agreement, The Company or the other

members will buy back the stock in the event of death.

Stock’s quality grade: This is not relevant to this appraisal.

Controlling shareholder’s honesty: This is not relevant to this appraisal.
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Business Valuations indicates “A forecast, on the other hand, presents a company’s future

operations based on the actual plans of the company’s management as of a given point

in time (such as the valuation date).”  The fact that T&A included assumptions that relate

to the new ESOP in the projections, the valuation is an hypothetical valuation.  These

projections would have been fine if the assignment was to determine what ABC would be

valued at if it had the ESOP in place.  However, that was not the assignment.  It was to

value ABC to meet the adequate consideration standard of the DOL Regulations.  The T&A

report is invalid by using these projections.  T&A should have used a financial forecast in

determining the fair market value of ABC for meeting the adequate consideration

requirements of the Department of Labor.  This would have excluded the ESOP debt from

the forecast.  This is a negligent act on the part of T&A.

In his deposition, Mr. Jones was asked if as an accountant it is customary to list all of the

assumptions that go into a valuation report.  He responded (January 25, Page 159, line 4):

A. I don’t believe it would be practical to list all the assumptions that
would go into a valuation report.

He was then asked if it was customary to list the major assumptions that go into a report

and his answer was (January 25, Page 159, line 10):

A. Well, there’s a lot discretion and what you need to list or disclose in
your report.  And, yes, I would think some of the major assumptions
would included in your report.

Despite his answer, there are no assumptions, major or minor, listed in the narrative of the

valuation report.  The Guide to Business Valuations addresses this issue as follows:

252.09 Key Factors and Assumptions Must Be Identified.  Key factors
and assumptions are those significant matters upon which an entity’s future
results are expected to depend.  They are primary building blocks upon
which the entire forecast is built, and they should obviously be carefully
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Controlling shareholder’s honesty: This is not relevant to this appraisal.
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Controlling shareholder’s friendliness: This is not relevant to this appraisal.

Prospects for the corporation: The outlook for The Company are strong, at least in the near

term.

Prospects for the industry: The industry is highly competitive and cyclical, and prices can

vary significantly.  In addition, demand is strong, although there is a fear about a possible

lack of available supply. 

Mood of the investing public: At the valuation date, the stock market was gaining strength.

As previously discussed, the studies reflect average discounts of 25 to 45 percent.  In this

instance, The Company was strong and undergoing one of its largest growth spurts.  The

Company pays distributions and a buyer of this interest would own 50 percent of the voting

interests of The Company.  Although this is not a controlling interest, it is not a minority

interest either.

Based on all of the facts and circumstances, a discount for lack of marketability of 20

percent is deemed appropriate. directly.
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identified.  While key factors vary by company and industry, they often
include the following factors:

a. Assumptions about Revenue and Receivables.

b. Assumptions about Cost of Sales and Inventory.

c. Assumptions about Other Costs.

d. Assumptions about Property and Equipment and
Related Depreciation.

e. Assumptions about Debt and Equity.

f. Assumptions about Income Taxes. 

The consultant must exercise a great deal of judgment in deciding how each
of these factors is likely to impact the future earnings or cash flow of the
company being valued.

It is clear that the valuation literature suggests that documentation and identification of key

assumptions be made.  Mr. Jones’ testimony shows T&A’s disregard of standards.  He

says major assumptions should be included in the report, but they were not.

TA 203 and 204 

These pages include the financial statement projection for the balance sheet for the same

period of time as the prior two pages.  TA 204 also contains the same error regarding the

mislabeling of the dates as the previous pages.  

There are also other problems that exist with the financial statement projection included

on these pages.  In the first column, considered to be the base year 1993, the level of cash

differs from the cash that was included on Schedule II.  On Schedule II (TA 177), cash was

$599,000.  However, it was $800,000 on this schedule.  There is no explanation for this

change in the opening balance.  Furthermore, cash is projected to grow from this level to

$86,375,000 in the last year.  No reasonable forecast would include cash at this level.



Schedule 1

To be used only in conjunction with valuation report as of December 4, 2004.

B&B IRON AND METAL CO., LLC
BALANCE SHEET

AS OF

December 31, November 30,
 1998  1999  2000  2001  2002  2003  2004 

Current Assets
Cash $ 7 $ 53 $ 19,360 $ 38,150 $                   - $ 98,506 $ 1,136,252 
Prepaid Expenses  6,371  6,209  4,011  -  -  -  - 

Total Current Assets $ 6,378 $ 6,262 $ 23,371 $ 38,150 $                   - $ 98,506 $ 1,136,252 

Fixed Assets
Building & Improvements $ 8,394 $ 8,394 $ 8,394 $ 8,394 $ 8,394 $ 8,394 $ 8,393 
Machinery & Equipment   353,489   362,786   384,974   409,092   424,247   433,252   646,476 

Gross Fixed Assets $ 361,883 $ 371,180 $ 393,368 $ 417,486 $ 432,641 $ 441,646 $ 654,869 
Accumulated Depreciation   124,212   202,432   269,642   333,363   377,744   415,992   420,589 

Net Fixed Assets $ 237,671 $ 168,748 $ 123,726 $ 84,123 $ 54,897 $ 25,654 $ 234,280 

TOTAL ASSETS $ 244,049 $ 175,010 $ 147,097 $ 122,273 $ 54,897 $ 124,160 $ 1,370,532 
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Accumulated Depreciation   124,212   202,432   269,642   333,363   377,744   415,992   420,589 

Net Fixed Assets $ 237,671 $ 168,748 $ 123,726 $ 84,123 $ 54,897 $ 25,654 $ 234,280 

TOTAL ASSETS $ 244,049 $ 175,010 $ 147,097 $ 122,273 $ 54,897 $ 124,160 $ 1,370,532 

Schedule 1-95-

GIANT SHOPPING CENTER, LLC
BALANCE SHEET

AS OF
December 31, March 31,

2003 2004 2005 2006 2007 2008 2009
Current Liabilities

Accounts Payable $ 143,084 $ 160,929 $ 344,106 $ 335,182 $ 163,819 $ 271,660 $ 448,658 
Sales Taxes Payable  318 2,264 2,839  503 1,044  167 714 
Transmitter Deposits 2,050 2,190 2,259 2,190 2,295 2,375 2,375 

Total Current Liabilities $ 145,452 $ 165,383 $ 349,204 $ 337,875 $ 167,158 $ 274,202 $ 451,747 

Total Long-Term Liabilities 467,751 461,564 446,295 453,212 477,434 500,659 487,587 

Total Liabilities $ 613,203 $ 626,947 $ 795,499 $ 791,087 $ 644,592 $ 774,861 $ 939,334 

Total Members' Equity $ 29,688,782 $ 29,223,537 $ 31,293,694 $ 30,635,646 $ 32,227,865 $ 33,497,645 $ 35,361,856 

TOTAL LIABILITIES AND
MEMBERS' EQUITY $ 30,301,985 $ 29,850,484 $ 32,089,193 $ 31,426,733 $ 32,872,457 $ 34,272,506 $ 36,301,190 

To be used only in conjunction with valuation report as of May 20, 2009.
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B&B IRON AND METAL CO., LLC
BALANCE SHEET

AS OF

December 31, November 30,
 1998  1999  2000  2001  2002  2003  2004 

To be used only in conjunction with valuation report as of December 4, 2004.

Current Liabilities
Payroll Taxes Payable $ 1,764 $ 14,718  $ 4,001 $ 510 $ 1,702 $ 1,909 $ 2,644 
Cash Overdraft 798 12,720  -  -  3,638  -  - 
Equipment Payable 43,250  -  -  -  -  -  - 

Total Current Liabilities $ 45,812 $ 27,438 $ 4,001 $ 510 $ 5,340 $ 1,909 $ 2,644 

Total Long Term Liabilities 48,220  -  -  -  -  -  - 

Total Liabilities $ 94,032 $ 27,438 $ 4,001 $ 510 $ 5,340 $ 1,909 $ 2,644 

Total Members’ Equity 150,017 147,572 143,096 121,763 49,557 122,251 1,367,888 

TOTAL LIABILITIES AND
MEMBERS' EQUITY $ 244,049 $ 175,010 $ 147,097 $ 122,273 $ 54,897 $ 124,160 $ 1,370,532 

Schedule 1
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To be used only in conjunction with valuation report as of December 4, 2004.

B&B IRON AND METAL CO., LLC
INCOME STATEMENT

FOR THE PERIOD ENDED

December 31,
LTM

November 30,
1998 1999 2000 2001 2002 2003 2004 

Revenues $ 2,309,042 $ 2,029,569 $ 2,892,450 $ 2,443,680 $ 2,172,368 $ 3,001,669 $ 3,983,674 

Cost of Sales
Purchases $ 1,556,484 $ 1,312,869 $ 1,922,623 $ 1,486,510 $ 1,172,037 $ 1,688,575 $ 2,006,678 
Freight         28,267         20,325         48,551         63,255         68,896         96,139         95,804 
Parts         35,987         28,945         26,922         55,576         23,856         25,483         29,763 

Total Cost of Sales $ 1,620,738 $ 1,362,139 $ 1,998,096 $ 1,605,341 $ 1,264,789 $ 1,810,197 $ 2,132,245 

Gross Profit $ 688,304 $ 667,430 $ 894,354 $ 838,339 $ 907,579 $ 1,191,472 $ 1,851,429 

Operating Expenses
Advertising $ 11,148 $ 9,697 $ 10,750 $ 10,875 $ 10,887 $ 12,561 $ 11,828 
Auto Expense  9,816         10,164  9,840         11,283         11,068  6,662  5,292 
Bank Charges    195    180    237    438    385    617     624 
Charitable Contributions    895  1,025    850  4,025  1,060  1,742  1,775 
Depreciation         80,305         78,220         70,471         64,781         44,381       115,183  4,652 
Insurance - General         68,709         68,537         88,184       110,859         99,788       176,547       110,563 
Licenses & Fees  3,072  6,646  5,368  5,382  2,429  5,786  6,012 
Office Expenses  6,665  8,214  5,548  8,780  4,187         11,905  8,262 
Professional Fees         11,790  8,805  6,650  7,642         11,816         10,405  8,273 
Rents         23,389         23,425         23,920         24,025         23,256         31,325         26,020 
Repairs and Maintenance         48,739         34,782         59,471         21,998         17,115         14,484         15,943 
Salaries & Wages         70,855       100,648       141,439       102,736       196,582       163,245       203,306 
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Office Expenses  6,665  8,214  5,548  8,780  4,187         11,905  8,262 
Professional Fees         11,790  8,805  6,650  7,642         11,816         10,405  8,273 
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Schedule 2-96-

GIANT SHOPPING CENTER, LLC
INCOME STATEMENT

FOR THE

Years Ended December 31,
2004 2005 2006 2007 2008

Rental Revenues $ 11,939,313 $ 12,059,627 $ 12,690,829 $ 13,343,405 $ 12,912,750 

Operating Expenses
Auto Expense $ 16,529 $ 14,182 $ 21,117 $ 28,429 $ 27,425 
Bad Debts 805,463 160,353 - 5,000 - 
Charitable Contributions 26,520 14,525 6,270 3,070 1,270 
Commissions 204,388 411,357 212,640 222,271 208,926 
Depreciation 875,158 750,711 657,233 596,627 647,823 
Insurance 144,470 132,999 125,389 134,360 128,143 
Leasing Expense 696,807 708,882 217,111 57,545 57,545 
Management Fees 611,768 607,934 637,917 681,606 651,447 
Miscellaneous 31,742 (20,362) (7,025) (1,893) 9,077 
Office Expenses 108,960 163,089 194,361 233,868 386,679 
Professional Fees 69,471 55,806 83,799 85,464 100,134 
Rents 10,020 - - - - 
Repairs and Maintenance 379,798 446,085 546,247 521,334 689,660 
Taxes - Other  1,766,746  1,897,020  2,021,171  1,809,017  1,760,851 
Utilities  1,183,361  1,346,385  1,332,013  1,409,308  1,502,384 
Lot Maintenance 135,386 126,331 126,525 163,302 101,019 
Janitorial 341,342 359,007 395,414 419,128 323,286 
Elevator Maintenance 27,929 29,261 27,907 29,095 30,496 

Total Operating Expenses $ 7,435,858 $ 7,203,565 $ 6,598,089 $ 6,397,531 $ 6,626,165 

Operating Income $ 4,503,455 $ 4,856,062 $ 6,092,740 $ 6,945,874 $ 6,286,585 

Other Income
Interest Income $ 307,749 $ 346,836 $ 473,622 $ 679,559 $ 713,676 
Gain on Sale of Assets - 8,000 - - - 

Total Other Income $ 307,749 $ 354,836 $ 473,622 $ 679,559 $ 713,676 

Total Other Expenses    -  -   - 11,875 11,502 

Total Other Income $ 307,749 $ 354,836 $ 473,622 $ 667,684 $ 702,174 

NET INCOME $ 4,811,204 $ 5,210,898 $ 6,566,362 $ 7,613,558 $ 6,988,759 

To be used only in conjunction with valuation report as of May 20, 2009.
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B&B IRON AND METAL CO., LLC
INCOME STATEMENT

FOR THE PERIOD ENDED

December 31,
LTM

November 30,
1998 1999 2000 2001 2002 2003 2004 

To be used only in conjunction with valuation report as of December 4, 2004.

Taxes - Other  4,116  1,111  1,250  1,496  1,196  2,202  2,947 
Taxes - Payroll  7,109  9,337         10,474  8,713         11,511         13,234         13,202 
Telephone  5,160  6,638  6,766  3,403  5,267  3,344  3,385 
Travel  -  -  -  -  -  -  1,146 
Utilities  8,647  7,518  6,749  8,114  7,494  9,598  8,052 
Dues & Subscriptions  2,786  6,023  4,833  3,666  4,295  2,243  2,629 
Fuel Costs         29,922         34,365         38,416         28,974         22,610         26,345         29,261 
Tolls & Parking  2,153  4,747  2,841  3,000  4,054  2,712  3,132 
Guaranteed Payments to Partners       254,205       181,779       143,797       152,298       152,836       207,026       175,648 

Total Operating Expenses $ 649,676 $ 601,861 $ 637,854 $ 582,488 $ 632,217 $ 817,166 $ 641,950 

Operating Income $ 38,628 $ 65,569 $ 256,500 $ 255,851 $ 275,362 $ 374,306 $ 1,209,479 

Total Other Income 11,385 11,913 9,024 11,816 2,432 3,388 6,705 

NET INCOME $ 50,013 $ 77,482 $ 265,524 $ 267,667 $ 277,794 $ 377,694 $ 1,216,184 
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Appendix 1

SOURCES OF INFORMATION UTILIZED

Several sources of information were used to complete this appraisal.  These were as
follows:

1. Financial statements of B&B Iron and Metal Company, L.L.C. for the 11 months
ended November 30, 2004.

2. Financial statements of B&B Iron and Metal Company, L.L.C. for the 11 months
ended November 30, 2003.

3. Financial statements of B&B Iron and Metal Company, L.L.C. for the years ended
December 31, 2003 and 2002, prepared by Towne & Smith Certified Public
Accountants & Consultants, P.A.

4. Financial statements of B&B Iron and Metal Company, L.L.C. for the years ended
December 31, 2001 and 2000 prepared by Towne & Smith Certified Public
Accountants & Consultants, P.A.

5. Financial statements for B&B Iron and Metal Company, L.L.C. for the years ended
December 31, 1999 and 1998 prepared by Towne & Smith Certified Public
Accountants & Consultants, P.A.

6. Real estate appraisal, Some City, New Jersey prepared by Mark Wm. Jansan CTA
as of December 4, 2004.

7. Various correspondence from client provided additional information and clarification.

8. Schedule of equipment as of December 4, 2004.

9. List of life insurance policies with premiums paid and cash surrender values.

10. Operating agreement of B&B Iron and Metal Co., L.L.C., a New Jersey Limited
Liability Company.

11. Other items referenced throughout this report.

In addition to the written documentation provided, a physical inspection of the business

premises was conducted, and a management interview took place. Information gathered at

this interview became an integral part of this report.
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Appendix 2

CONTINGENT AND LIMITING CONDITIONS

This appraisal is subject to the following contingent and limiting conditions:

1. Information, estimates, and opinions contained in this report are obtained from
sources considered reliable; however, Trugman Valuation Associates, Inc. has
not independently verified such information and no liability for such sources is
assumed by this appraiser.

2. All facts and data set forth in the report are true and accurate to the best of the
appraiser's knowledge and belief. We have not knowingly withheld or omitted
anything from our report affecting our value estimate.

3. Possession of this report, or a copy thereof, does not carry with it the right of
publication of all or part of it, nor may it be used for any purpose without the
previous written consent of the appraiser, and in any event only with proper
authorization.  Authorized copies of this report will be signed in blue ink by an
officer of Trugman Valuation Associates, Inc.  Unsigned copies, or copies not
signed in blue ink, should be considered to be incomplete.

4. None of the contents of this valuation report shall be conveyed to any third party
or to the public through any means without the express written consent of
Trugman Valuation Associates, Inc.

5. No investigation of titles to property or any claims on ownership of the property
by any individuals or company has been undertaken.  Unless otherwise stated in
our report, title is assumed to be clear and free of encumbrances and as provided
to the appraiser.

6. Unless otherwise provided for in writing and agreed to by both parties in advance,
the extent of the liability for the completeness or accuracy of the data, opinions,
comments, recommendations and/or conclusions shall not exceed the amount
paid to the appraisers for professional fees and, then, only to the party(s) for
whom this report was originally prepared.

7. The various estimates of value presented in this report apply to this appraisal only
and may not be used out of the context presented herein.  Any other use of this
report may lead the user to an incorrect conclusion for which Trugman Valuation
Associates, Inc. assumes no responsibility.

8. The appraisal estimate of fair market value reached in this report is necessarily
based on the definition of fair market value as stated in the Introduction Section.
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opinions that represent the view of the appraiser about reasonable expectations
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will be achieved, or that specific events will occur.

13. We assume that there are no hidden or unexpected conditions of the business
that would adversely affect value, other than as indicated in this report.

14. Hazardous substances, if present, can introduce an actual or potential liability that
will adversely affect the marketability and value of a business. Such liability may
be in the form of immediate recognition of existing hazardous conditions, or future
liability that could stem from the release of currently non-hazardous
contaminants. In the development of the opinion of value, no consideration was
given to such liability or its impact on value. We have not taken into account any
and all future environmental considerations and potential liability.
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Appraisal of B&B Iron and Metal Co. L.L.C.
                                       

VALUATION ANALYST’S REPRESENTATION

We represent that, to the best of our knowledge and belief:

! the statements of fact contained in this report are true and correct to the best of
our knowledge and belief, subject to the assumptions and conditions stated.

! the reported analyses, opinions, and conclusions are limited only by the reported
assumptions and limiting conditions, and are our personal, unbiased, professional
analyses, opinions, and conclusions.

! we have no present, or prospective interest in the property that is the subject of
this report, and we have no personal interest or bias with respect to the parties
involved.

! our compensation is not contingent on an action or event resulting from the
analyses, opinions, or conclusions in, or the use of, this report.

! no one provided significant professional assistance other than the valuation
analyst whose signature appears below.

! our analyses, appraisal, opinions, and conclusions were developed and this
report has been prepared in accordance with the applicable standards of The
American Institute of Certified Public Accountants, Uniform Standards of
Professional Appraisal Practice, and the business valuation standards of The
Institute of Business Appraisers Inc., and the American Society of Appraisers.

! The American Society of Appraisers has a mandatory recertification program for
all of its Senior members. All Senior members of our firm are in compliance with
that program.
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GARY R. TRUGMAN, C.P.A./A.B.V., M.C.B.A., A.S.A., M.V.S.
PROFESSIONAL QUALIFICATIONS

Experience

Director of Trugman Valuation Associates, Inc., a firm specializing in business valuation and

litigation support services.  Business valuation experience includes a wide variety of assignments

including closely-held businesses, professional practices and thinly traded public companies.

Industries include but are not limited to security, automotive, funeral homes, health care,

securities brokerage and financial institutions, retail, manufacturing, service, and professional

business establishments.  Assignments have also included the valuation of stock options and

various types of intangible assets.

Business valuation and litigation support services have been rendered for a variety of purposes

including, but not limited to family law matters, business damages, lender liability litigation, buy-

sell agreements, shareholder litigation, estate and gift tax matters, buying and selling

businesses, malpractice litigation, wrongful death, sexual discrimination, age discrimination,

wrongful termination, and breach of contract.  Representation in litigation includes plaintiff,

defendant, mutual, and court-appointed neutral.

Court Testimony.  Has been qualified as an expert witness in State Courts of New Jersey, New

York, Pennsylvania, Connecticut and Florida, Federal District Court in Newark, New Jersey and

Hammond, Indiana, and has performed extensive services relating to court testimony.  Testimony

has also been provided in arbitration cases before the National Association of Securities Dealers

and the American Stock Exchange, as well as other forms of arbitration.

Court Appearances.  Has appeared in the following courts:  New Jersey • Morris, Sussex,

Bergen, Burlington, Passaic, Mercer, Middlesex, Monmouth, Essex, Hunterdon, W arren, Hudson,

and Union. New York • Bronx.  Florida • Palm Beach and Polk . Connecticut • Fairfield,

Milford/Ansonia, Middlesex. Pennsylvania • Montgomery.  Massachusetts • Middlesex.  Indiana

• Marion.  

Court Appointments.  Has been court appointed in New Jersey’s Morris, Sussex, Essex, Union,

Hunterdon, Somerset, Monmouth, Middlesex, Passaic, W arren, Bergen, and Hudson counties

by numerous judges.

Mutual Expert.  Regularly serves as a mutually-agreed upon expert.

Early Settlement Panel.  Has served on the Blue Ribbon Early Settlement Panel in Sussex

County.

Professional Designations

• CPA: Licensed in Florida (1996), New Jersey (1978) and New York (1977).
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LINDA B. TRUGMAN, C.P.A.*/A.B.V., M.C.B.A., A.S.A., M.B.A.
PROFESSIONAL QUALIFICATIONS

Experience

Vice President of Trugman Valuation Associates, Inc., a firm specializing in business valuation

and litigation support services. Business valuation experience includes a wide variety of

assignments including closely-held businesses, professional practices and thinly traded public

companies.  Industries include security, automotive, funeral homes, health care, securities

brokerage and financial institutions, retail, manufacturing, service, and professional business

establishments.

Business valuation and litigation support services have been rendered for a variety of purposes

including, but not limited to family law matters, business damages, lender liability litigation, buy-

sell agreements, shareholder litigation, estate and gift tax matters, buying and selling businesses,

malpractice litigation, wrongful death, sexual discrimination, age discrimination, wrongful

termination, and breach of contract.  Representation in litigation includes plaintiff, defendant,

mutual, and court-appointed neutral.

Court Testimony.  Has been qualified as an expert witness in State Courts of New Jersey and

Florida.

Court Appearances.  Has appeared in the following court:  New Jersey • Passaic; Essex.

Professional Designations

• *CPA:  Licensed in Florida (2003) and New Jersey (1987).  

• ABV:  Accredited in Business Valuation designated by The American Institute of

Certified Public Accountants (1998).

• MCBA: Master Certified Business Appraiser designated by The Institute of Business

Appraisers, Inc. (2005). Original certification (CBA) in 1995.

• ASA:  Accredited Senior Appraiser designated by the American Society of Appraisers

(1997).  Reaccredited in 2002.

Education

• Masters in Business Administration - Fairleigh Dickinson University (1986).  

• Bachelor of Science - University of North Carolina (1978).
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LINDA B. TRUGMAN, C.P.A.*/A.B.V., M.C.B.A., A.S.A., M.B.A.
PROFESSIONAL QUALIFICATIONS

Faculty

� National Judicial College, Reno, Nevada since 2001.

Appraisal Education

� AICPA National Business Valuation Conference.  Orlando, FL, American Institute of

Certified Public Accountants, 2004.

� 23  Annual Advanced Business Valuation Conference.  San Antonio, TX, Americanrd

Society of Appraisers, 2004.

� New Jersey Law and Ethics Course.  Parsippany, NJ, New Jersey Society of Certified

Public Accountants, 2004.

� 2004 FICPA Business Valuation & Litigation Conference.  Fort Lauderdale, FL, Florida

Institute of CPAs, 2004.

• 22  Annual Advanced Business Valuation Conference.  Chicago, IL, Americannd

Society of Appraisers, 2003.

• AICPA National Business Valuation Conference. New Orleans, LA, American Institute

  of Certified Public Accountants, 2002.

� Annual Member Firm Conference.  Denver, CO, Financial Consulting Group, LC,

2002.

� Brown v. Brown: The Most Important Equitable Distribution Decision Since Painter.

Fairfield, NJ, New Jersey Institute for Continuing Legal Education, 2002.

� 2001 National Business Valuation Conference.  Las Vegas, NV, American Institute of

Certified Public Accountants, 2001.

� 20  Annual Advanced Business Valuation Conference.  Seattle, W A,  Americanth

Society of Appraisers, 2001.

• 2001 Share the Wealth Conference.  Orlando, FL, The Institute of Business

Appraisers, 2001.

• 2000 National Conference on Business Valuation. Miami, FL, American Institute of

Certified Public Accountants, 2000.

• 19  Annual Advanced Business Valuation Conference. Philadelphia, PA, Americanth

Society of Appraisers, 2000.
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PROFESSIONAL QUALIFICATIONS

Experience

Director of Trugman Valuation Associates, Inc., a firm specializing in business valuation and

litigation support services.  Business valuation experience includes a wide variety of assignments

including closely-held businesses, professional practices and thinly traded public companies.

Industries include but are not limited to security, automotive, funeral homes, health care,

securities brokerage and financial institutions, retail, manufacturing, service, and professional

business establishments.  Assignments have also included the valuation of stock options and

various types of intangible assets.

Business valuation and litigation support services have been rendered for a variety of purposes

including, but not limited to family law matters, business damages, lender liability litigation, buy-

sell agreements, shareholder litigation, estate and gift tax matters, buying and selling

businesses, malpractice litigation, wrongful death, sexual discrimination, age discrimination,

wrongful termination, and breach of contract.  Representation in litigation includes plaintiff,

defendant, mutual, and court-appointed neutral.

Court Testimony.  Has been qualified as an expert witness in State Courts of New Jersey, New

York, Pennsylvania, Connecticut and Florida, Federal District Court in Newark, New Jersey and

Hammond, Indiana, and has performed extensive services relating to court testimony.  Testimony

has also been provided in arbitration cases before the National Association of Securities Dealers

and the American Stock Exchange, as well as other forms of arbitration.

Court Appearances.  Has appeared in the following courts:  New Jersey • Morris, Sussex,

Bergen, Burlington, Passaic, Mercer, Middlesex, Monmouth, Essex, Hunterdon, W arren, Hudson,

and Union. New York • Bronx.  Florida • Palm Beach and Polk . Connecticut • Fairfield,

Milford/Ansonia, Middlesex. Pennsylvania • Montgomery.  Massachusetts • Middlesex.  Indiana

• Marion.  

Court Appointments.  Has been court appointed in New Jersey’s Morris, Sussex, Essex, Union,

Hunterdon, Somerset, Monmouth, Middlesex, Passaic, W arren, Bergen, and Hudson counties

by numerous judges.

Mutual Expert.  Regularly serves as a mutually-agreed upon expert.

Early Settlement Panel.  Has served on the Blue Ribbon Early Settlement Panel in Sussex

County.

Professional Designations

• CPA: Licensed in Florida (1996), New Jersey (1978) and New York (1977).
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Instructor

• Business Valuation Essentials: Market Approach and Discounts and Premiums.

Florida Institute of CPAs, Florida, 2005.

• Valuation of Specialized Areas. Financial Consulting Group, Georgia, 2005.

• Valuing Family Limited Partnerships. Rhode Island Society of CPAs, Rhode Island,

2004.

• Report Writing. Rhode Island Society of CPAs, Rhode Island, 2004.

• Principles of Valuation: Income Approach. American Society of Appraisers, Illinois,

2004.

• Valuing Goodwill and Intangible Assets.  American Institute of Certified Public

Accountants, New Jersey, 2004.

• Small Business Valuation Case Study: Let’s W ork Through the Issues!  American

Institute of Certified Public Accountants, New Jersey, 2004.

• Small Business Case Study.  The Institute of Business Appraisers, Inc., Florida, 2004.

• Valuing Family Limited Partnerships - The Institute of Business Appraisers, Inc., New

York, 2003, Florida, 2005.

• Principles of Valuation: Introduction to Business Valuation - Section A.  American

Society of Appraisers, Illinois, 2003.

� Business Appraisal in Divorce.  The Institute of Business Appraisers, Inc.,

Massachusetts, 2002; New York, 2003.

� Splitting Up is Hard to Do: Advanced Valuation Issues in Divorce and Other Litigation

Disputes. American Institute of Certified Public Accountants.  Atlanta, GA, 2002;

Louisville, KY, 2002.

� The Nuances of Appraising Interests in Family Limited Partnerships.  2002 Annual

Business Valuation Conference, W ashington, DC, The Institute of Business

Appraisers, 2002.

� Financial Statements in the Courtroom (Business Valuation Component). American

Institute of Certified Public Accountants for the National Judicial College. New York,

2001; California, 2002.

� How to Write Business Valuation Appraisal Reports.  The Institute of Business

Appraisers, Inc. Missouri, 2001; Massachusetts, 2002.
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Instructor

• Business Valuation Essentials: Market Approach and Discounts and Premiums.

Florida Institute of CPAs, Florida, 2005.

• Valuation of Specialized Areas. Financial Consulting Group, Georgia, 2005.

• Valuing Family Limited Partnerships. Rhode Island Society of CPAs, Rhode Island,

2004.

• Report Writing. Rhode Island Society of CPAs, Rhode Island, 2004.

• Principles of Valuation: Income Approach. American Society of Appraisers, Illinois,

2004.

• Valuing Goodwill and Intangible Assets.  American Institute of Certified Public

Accountants, New Jersey, 2004.

• Small Business Valuation Case Study: Let’s W ork Through the Issues!  American

Institute of Certified Public Accountants, New Jersey, 2004.

• Small Business Case Study.  The Institute of Business Appraisers, Inc., Florida, 2004.

• Valuing Family Limited Partnerships - The Institute of Business Appraisers, Inc., New

York, 2003, Florida, 2005.

• Principles of Valuation: Introduction to Business Valuation - Section A.  American

Society of Appraisers, Illinois, 2003.

� Business Appraisal in Divorce.  The Institute of Business Appraisers, Inc.,

Massachusetts, 2002; New York, 2003.

� Splitting Up is Hard to Do: Advanced Valuation Issues in Divorce and Other Litigation

Disputes. American Institute of Certified Public Accountants.  Atlanta, GA, 2002;

Louisville, KY, 2002.

� The Nuances of Appraising Interests in Family Limited Partnerships.  2002 Annual

Business Valuation Conference, W ashington, DC, The Institute of Business

Appraisers, 2002.

� Financial Statements in the Courtroom (Business Valuation Component). American

Institute of Certified Public Accountants for the National Judicial College. New York,

2001; California, 2002.

� How to Write Business Valuation Appraisal Reports.  The Institute of Business

Appraisers, Inc. Missouri, 2001; Massachusetts, 2002.
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Instructor

� Application of the Market Approach.  The Institute of Business Appraisers, Inc.

Missouri, 2001.

� Fundamentals of Business Appraisal. The Institute of Business Appraisers, Inc.

Missouri, 2001.

� Preparing for the Certified Business Appraiser Written Exam. The Institute of Business

Appraisers, Inc. Massachusetts, 2000; Florida, 2005.

� Preparing for AICPA’s ABV Examination Review Course.  American Institute of

Certified Public Accountants.  North Carolina, 2000; Illinois, 2000; Maryland, 2001;

Minnesota, 2001; Indiana, 2002; New York, 2003, 2004, 2005; Georgia, 2004; Florida

2004.

� Fundamentals of Business Valuation - Part 2. American Institute of Certified Public

Accountants. Kansas, 2000; Minnesota, 2001; North Carolina, 2002; Maryland 2004.

� Fundamentals of Business Valuation - Part 1. American Institute of Certified Public

Accountants. Kansas, 2000; Texas, 2000; California, 2001; New York, 2001; Florida,

2004.

� Business Valuation Approaches and Methods. Oregon, 2000; Ohio, 2000.

� Valuation Discount Rates & Capitalization Rates/Premiums & Discounts. Oregon,

2000.

� Report Writing Workshop. The Institute of Business Appraisers, Inc.  Arizona, 2000.

� Mastering Appraisal Skills for Valuing the Closely Held Business. The Institute of

Business Appraisers, Inc., Illinois, 1999; South Carolina, 1999;  New Jersey, 2000;

Nevada, 2000.

� Fundamentals of Business Appraisal. The Institute of Business Appraisers, Inc., South

Carolina, 1999; Missouri, 2001.

Author

� Using Subsequent Information: What Was Known or Knowable?, Valuations Plus,

Spring 2005.

• Co-author of Financial Valuation Applications and Models, W iley Finance (2003).

• Co-author of course entitled Splitting Up is Hard to Do: Advanced Valuation Issues in

Divorce and Other Litigation Disputes. American Institute of Certified Public

Accountants (2002).
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Experience

Director of Trugman Valuation Associates, Inc., a firm specializing in business valuation and

litigation support services.  Business valuation experience includes a wide variety of assignments

including closely-held businesses, professional practices and thinly traded public companies.

Industries include but are not limited to security, automotive, funeral homes, health care,

securities brokerage and financial institutions, retail, manufacturing, service, and professional

business establishments.  Assignments have also included the valuation of stock options and

various types of intangible assets.

Business valuation and litigation support services have been rendered for a variety of purposes

including, but not limited to family law matters, business damages, lender liability litigation, buy-

sell agreements, shareholder litigation, estate and gift tax matters, buying and selling

businesses, malpractice litigation, wrongful death, sexual discrimination, age discrimination,

wrongful termination, and breach of contract.  Representation in litigation includes plaintiff,

defendant, mutual, and court-appointed neutral.

Court Testimony.  Has been qualified as an expert witness in State Courts of New Jersey, New

York, Pennsylvania, Connecticut and Florida, Federal District Court in Newark, New Jersey and

Hammond, Indiana, and has performed extensive services relating to court testimony.  Testimony

has also been provided in arbitration cases before the National Association of Securities Dealers

and the American Stock Exchange, as well as other forms of arbitration.

Court Appearances.  Has appeared in the following courts:  New Jersey • Morris, Sussex,

Bergen, Burlington, Passaic, Mercer, Middlesex, Monmouth, Essex, Hunterdon, W arren, Hudson,

and Union. New York • Bronx.  Florida • Palm Beach and Polk . Connecticut • Fairfield,

Milford/Ansonia, Middlesex. Pennsylvania • Montgomery.  Massachusetts • Middlesex.  Indiana

• Marion.  

Court Appointments.  Has been court appointed in New Jersey’s Morris, Sussex, Essex, Union,

Hunterdon, Somerset, Monmouth, Middlesex, Passaic, W arren, Bergen, and Hudson counties

by numerous judges.

Mutual Expert.  Regularly serves as a mutually-agreed upon expert.

Early Settlement Panel.  Has served on the Blue Ribbon Early Settlement Panel in Sussex

County.

Professional Designations

• CPA: Licensed in Florida (1996), New Jersey (1978) and New York (1977).
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Author

• Course entitled Fundamentals of Business Appraisal. The Institute of Business

Appraisers, Inc.(2000).

Organizations

• The Institute of Business Appraisers, Inc.

• American Society of Appraisers
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• Chair - 2002 AICPA Business Valuation Conference. American Institute of Certified

Public Accountants, Member of Committee for 2001 Conference.

Editor

• Editorial Advisor for BV Q&A, Business Valuation Resources, Inc.

• Former Editor of Business Appraisal Practice, The Institute of Business Appraisers,

Inc.
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Experience

Director of Trugman Valuation Associates, Inc., a firm specializing in business valuation and

litigation support services.  Business valuation experience includes a wide variety of assignments

including closely-held businesses, professional practices and thinly traded public companies.

Industries include but are not limited to security, automotive, funeral homes, health care,

securities brokerage and financial institutions, retail, manufacturing, service, and professional

business establishments.  Assignments have also included the valuation of stock options and

various types of intangible assets.

Business valuation and litigation support services have been rendered for a variety of purposes

including, but not limited to family law matters, business damages, lender liability litigation, buy-

sell agreements, shareholder litigation, estate and gift tax matters, buying and selling

businesses, malpractice litigation, wrongful death, sexual discrimination, age discrimination,

wrongful termination, and breach of contract.  Representation in litigation includes plaintiff,

defendant, mutual, and court-appointed neutral.

Court Testimony.  Has been qualified as an expert witness in State Courts of New Jersey, New

York, Pennsylvania, Connecticut and Florida, Federal District Court in Newark, New Jersey and

Hammond, Indiana, and has performed extensive services relating to court testimony.  Testimony

has also been provided in arbitration cases before the National Association of Securities Dealers

and the American Stock Exchange, as well as other forms of arbitration.

Court Appearances.  Has appeared in the following courts:  New Jersey • Morris, Sussex,

Bergen, Burlington, Passaic, Mercer, Middlesex, Monmouth, Essex, Hunterdon, W arren, Hudson,

and Union. New York • Bronx.  Florida • Palm Beach and Polk . Connecticut • Fairfield,

Milford/Ansonia, Middlesex. Pennsylvania • Montgomery.  Massachusetts • Middlesex.  Indiana

• Marion.  

Court Appointments.  Has been court appointed in New Jersey’s Morris, Sussex, Essex, Union,

Hunterdon, Somerset, Monmouth, Middlesex, Passaic, W arren, Bergen, and Hudson counties

by numerous judges.

Mutual Expert.  Regularly serves as a mutually-agreed upon expert.

Early Settlement Panel.  Has served on the Blue Ribbon Early Settlement Panel in Sussex

County.

Professional Designations

• CPA: Licensed in Florida (1996), New Jersey (1978) and New York (1977).
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Author

• Course entitled Fundamentals of Business Appraisal. The Institute of Business

Appraisers, Inc.(2000).

Organizations

• The Institute of Business Appraisers, Inc.

• American Society of Appraisers

• American Institute of Certified Public Accountants

• New Jersey Society of Certified Public Accountants

• Special Libraries Association

• Association for Investment Management and Research

• Florida Institute of Certified Public Accountants

Committee Service

• Business Valuation/Forensic & Litigation Services Executive Committee. American

Institute of Certified Public Accountants.

• International Board of Examiners.  American Society of Appraisers.

• Qualifications Review Committee.  The Institute of Business Appraisers, Inc.

• Education Sub-Committee.  The Institute of Business Appraisers, Inc.

• Co-Chair Business Valuation Education Committee. American Society of Appraisers.

Past Committee Service

• Business Valuation Subcommittee.  American Institute of Certified Public

Accountants

• Chair - 2002 AICPA Business Valuation Conference. American Institute of Certified

Public Accountants, Member of Committee for 2001 Conference.

Editor

• Editorial Advisor for BV Q&A, Business Valuation Resources, Inc.

• Former Editor of Business Appraisal Practice, The Institute of Business Appraisers,

Inc.
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Professional Achievements

• Presented with the “Fellow Award” by The Institute of Business Appraisers, Inc. in May

2002 for contributions made to the profession.

• Instructor of the Year Award - The Institute of Business Appraisers.

• W inner of the J. H. Cohn Award for outstanding performance on the C.P.A. licensing

examination.
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by numerous judges.

Mutual Expert.  Regularly serves as a mutually-agreed upon expert.

Early Settlement Panel.  Has served on the Blue Ribbon Early Settlement Panel in Sussex

County.

Professional Designations

• CPA: Licensed in Florida (1996), New Jersey (1978) and New York (1977).

Appendix 4

GARY R. TRUGMAN, C.P.A./A.B.V., M.C.B.A., A.S.A., M.V.S.
PROFESSIONAL QUALIFICATIONS

Experience

Director of Trugman Valuation Associates, Inc., a firm specializing in business valuation and

litigation support services.  Business valuation experience includes a wide variety of assignments

including closely-held businesses, professional practices and thinly traded public companies.

Industries include but are not limited to security, automotive, funeral homes, health care,

securities brokerage and financial institutions, retail, manufacturing, service, and professional

business establishments.  Assignments have also included the valuation of stock options and

various types of intangible assets.

Business valuation and litigation support services have been rendered for a variety of purposes

including, but not limited to family law matters, business damages, lender liability litigation, buy-

sell agreements, shareholder litigation, estate and gift tax matters, buying and selling

businesses, malpractice litigation, wrongful death, sexual discrimination, age discrimination,

wrongful termination, and breach of contract.  Representation in litigation includes plaintiff,

defendant, mutual, and court-appointed neutral.

Court Testimony.  Has been qualified as an expert witness in State Courts of New Jersey, New

York, Pennsylvania, Connecticut and Florida, Federal District Court in Newark, New Jersey and

Hammond, Indiana, and has performed extensive services relating to court testimony.  Testimony

has also been provided in arbitration cases before the National Association of Securities Dealers

and the American Stock Exchange, as well as other forms of arbitration.

Court Appearances.  Has appeared in the following courts:  New Jersey • Morris, Sussex,

Bergen, Burlington, Passaic, Mercer, Middlesex, Monmouth, Essex, Hunterdon, W arren, Hudson,

and Union. New York • Bronx.  Florida • Palm Beach and Polk . Connecticut • Fairfield,

Milford/Ansonia, Middlesex. Pennsylvania • Montgomery.  Massachusetts • Middlesex.  Indiana

• Marion.  

Court Appointments.  Has been court appointed in New Jersey’s Morris, Sussex, Essex, Union,

Hunterdon, Somerset, Monmouth, Middlesex, Passaic, W arren, Bergen, and Hudson counties

by numerous judges.

Mutual Expert.  Regularly serves as a mutually-agreed upon expert.

Early Settlement Panel.  Has served on the Blue Ribbon Early Settlement Panel in Sussex

County.

Professional Designations

• CPA: Licensed in Florida (1996), New Jersey (1978) and New York (1977).


